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The Tax Court of the United States 


Docket No. 15072 
E. R. GOOLD, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
Appearances: 


For Petitioner: 
Lafayette J. Smallpage 
Frank C. Scott, C.P.A. 


For Respondent: 
Leonard A. Marecussen 
R. C. Whitley 


DOCKET ENTRIES 

1947 

June 30—Petition received and filed. Taxpayer 
notified. Fee paid. 

July 1—Copy of petition served on General 
Counsel. 

Aug. 6—Answer filed by General Counsel. 

Aug. 6—Request for hearing in San Francisco, 
Calif., filed by General Counsel. 

Aug. 12—Notice issued placing proceeding on San 
Francisco calendar. Service of answer and 
request made. 

1948 

Jan. 26—Hearing set March 22, 1948, San Fran- 
cisco, California. 
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1948 
Mar. 29—Hearing had before Judge Kern on merits. 
and 30 All testifying witnesses excluded from 
Courtroom upon request of counsel for 
respondent. Record will be held open 30 
days pending receipt of two partnership 
returns to be made a part of exhibit 10-J 
and 15-O; also to await balance sheets of 
E. R. Goold for 1944 thru 1946 and Goold, 
Downer & Zinck for 1942 thru 1946. 
Stipulation of facts with joint exhibits 
1-A, 2-B and 3-C, motion to amend an- 
swer, amendment to answer and reply to 
amendment to answer filed at hearing. 
Copies served. -Petitioner’s brief due 
' 6/1/48; respondent’s brief due 7/1/48; 
petitioner’s reply due 7/21/48. 
Apr. 26—Transcript of hearing 3/29/48 filed. 
Apr. 26—Transcript of hearing 3/30/48 filed. 
May 4—Motion for leave to file exhibits 34-Z to 
45-KK incl. filed. (Agreed). 5/5/48 
Granted. | 
June 1—Brief filed by taxpayer. Copy served by 
taxpayer. 
June 23—Motion for extension to Aug. 15, 1948 to 
file respondent’s brief filed by General 
Counsel. 6/25/48 Granted. — 
Aug. 16—Motion for extension of time to Aug. 30, 
1948 to file brief filed by General Counsel. 
8/17/48 Granted. 
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1948 

Sept. 3—Motion for leave to file the attached brief, 
brief lodged, filed by General Counsel. 
9/7/48 Granted. 

Sept.80—Motion for leave to file the attached reply 
brief, brief lodged, filed by taxpayer. 
10/1/48 Granted. 10/4/48 Copy served. 

1949 

Jan. 6—Memorandum findings of fact and opinion 
rendered, Judge Kern. Decision will be 
entered under Rule 50. Served 1/7/49. 

Feb. 7—Motion for reconsideration of opinion and 
attached memorandum in support thereof 
filed by taxpayer. 

Feb. 9—Motion of Feb. 7, 1949 denied. 

Feb. 17—Computation filed by General Counsel. 

Feb. 283—Hearing set Mar. 23, 1949 on respondent’s 
computation. 

Mar. 23—Hearing had before Judge Turner, on 
settlement. Referred to Judge Kern. 

Mar. 24—Acceptance of computation under Rule 50 
filed by taxpayer. Copy served. 

Mar. 28—Decision entered, Judge Kern, Div. 16. 

June 24—Bond in the sum of $27,000.00 approved 
and ordered filed. 

June 24—Petition for review by U. 8. Court of Ap- 
peals for the Ninth Circuit with assign- 
ments of error filed by taxpayer. 

June 24—Praecipe for record filed by taxpayer. 

June 29—Proof of service of petition for review 
filed by General Counsel. 

June 29—Proof of service of praecipe for record 
filed by General Counsel. 
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[Title of Tax Court and Cause. ] 
PETITION 


The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency (IRA :90-D:DMR/C:TS:PD/SF: WOW) 
dated June 5, 1947, and as a basis for his proceed- 
ing alleges as follows: 

1. The petitioner is an individual who resides at 
No. 1225 North Hunter Street, Stockton, California. 
The returns for the period here involved were filed 
with the collector for the first district of California. 

2. The notice of deficiency (a copy of which is 
attached and marked Exhibit A) was mailed to the 
petitioner on June 5, 1947. 

3. The taxes in controversy are income and vic- 
tory taxes for the calendar year 1943 and in the 
amount of $18,849.65. The deficiency determined 
and asserted by the respondent Commissioner is 
$18,632.28, and the petitioner claims that he is en- 
titled to a refund of not less than $217.37 in income 
and victory taxes overassessed on his return for the 
calendar year 1948, which amount was paid within 
three years before the execution (on February 26, 
1947) of an agreement by both the respondent and 
the petitioner pursuant to section 276(b), Internal 
Revenue Code, to extend beyond the time prescribed 
in section 275, Internal Revenue Code, the time 
within which the respondent might assess the tax. 
See Exhibit B for computation of the refund 
claimed. 
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4. The determination of taxes set forth in the 
said notice of deficiency is based upon the follow- 
ing errors: 

(a) In his determination of income tax net in- 
come and victory tax net income for the calendar 
year 1943 the respondent erroneously increased the 
petitioner’s distributive share of ordinary income 
from the partnership, R. Goold and Son, $27,046.49, 
by including therein the community property moiety 
thereof taxed and taxable in the 1943 return of the 
petitioner’s wife Elizabeth. 

(b) In his determination of income tax net in- 
come and victory tax net income for the calendar 
year 1943 the respondent erroneously failed and 
refused to reduce the petitioner’s community prop- 
erty moiety of his distributive share of ordinary 
income from the above-named partnership $355.94, 
i.e. from $30,258.37 to $29,902.48 (one-half of the 
corrected distributive share of $59,804.86 as deter- 
mined and computed in the said notice of deficiency 
at pages 2 and 3 of the statement attached thereto). 

(c) In his determination of income tax net in- 
come for the calendar year 1943 the respondent 
erroneously added to the petitioner’s taxable income 
$131.31 to make his share of the net capital gain 
realized by the above-named partnership $262.61 as 
if it were his separate property whereas the said 
gain of $1381.31 was properly included, taxed and 
taxable in the separate income tax return of the 
petitioner’s said wife as her community property 
moiety of such net capital gain. 
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(d) In his determination of income tax net in- 
come and victory tax net income for the calendar 
year 1943 the respondent erroneously disallowed 
and failed and refused to allow a deduction of $300 
as the petitioner’s community property moiety of 
travel and entertainment expenses paid and in- 
curred by the petitioner individually in and about 
the partnership business of R. Goold and Son in 
the total amount of $600 and properly claimed and 
deductible in the petitioner’s and his said wife’s 
returns. 

(e) In his determination of victory tax net in- 
come for the calendar year 1943 the respondent 
erroneously failed and refused to allow as a deduc- 
tion for accrued California personal income tax 
leviable and assessable upon the petitioner’s dis- 
tributive Income of the partnership, R. Goold and 
Son, in the amount of $2,215.64 (according to the 
respondent’s computation thereof), or $672.78 (ac- 
eording to the petitioner’s computation thereot in 
Exhibit B), or any amount whatever. 

(f) In his computation and determination of the 
petitioner’s income tax for the calendar year 1943 
the respondent erroneously failed and refused to 
allow the earned income credit of $590.65 as claimed 
and deducted in the petitioner’s return for that 
year, or the corrected and allowable earned income 
credit of $618.04 as computed in Exhibit B here- 
under, or the constructively allowable earned income 
eredit of $1,190.76 deductible on the basis of the 
taxable income determined by the respondent, or 
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any earned income credit whatever in excess of the 
minimum of $300. 

(g) In the alternative to specifications of error 
(a), (b) and (c) above, or any of them, the re- 
spondent, in determining the petitioner’s income 
tax net income and victory tax net income for the 
calendar year 19438, erroneously failed and refused 
to eliminate, exclude and deduct from the petition- 
er’s distributive share of the income of the partner- 
ship, R. Goold and Son, as the wife’s moiety of com- 
munity property income derived from and attribut- 
able to the petitioner’s personal services in and 
about the business of the said partnership the sum 
of $26,928.41, or any amount whatever in excess 
of $2,500. 

(h) In the alternative to specifications of error 
(a), (b) and (c) above, or any of them, the re- 
spondent, in determining and computing the peti- 
tioner’s income tax for the calendar year 1943, er- 
roneously failed, refused and neglected to apply 
and allow to the petitioner that part of the joint 
personal exemption, $687.50, and credit for depend- 
ents, $525.00, which had been claimed and deducted 
in the return of the petitioner’s said wife, so as to 
result in the minimum aggregate tax liability for 
the two spouses when recomputed according to the 
respondent’s concept or theory of the allocation of 
the taxable income. 

5). The facts upon which the petitioner relies as 
the basis of this proceeding are as follows: 

(a) -At all time material to this proceeding the 
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petitioner was married to and living with his wife 
Elizabeth. At all times since his marriage to the 
said wife the petitioner has been domiciled in and 
a resident of the State of California. At the end 
of the calendar year 1943 there was issue of the 
marriage of the petitioner and his said wife three 
daughters, Beverly Ann, Meredith Elizabeth and 
Joan Kathleen, all of whom were under the age of 
eighteen years and dependent upon the petitioner 
and his said wife, and a son, Everett R., Jr., who 
had been born on June 29, 1943, who was likewise 
dependent upon the petitioner and his said wife. 

(b) The petitioner and his father, R. Goold, 
were equal partners in a general contracting busi- 
ness conducted under the style of R. Goold and Son. 
The petitioner acquired his one-half interest in the 
said partnership on January 2, 1948, by purchase 
on the credit of his community property estate from 
his father, R. Goold, the petitioner’s purchase 
money obligation being in the form of a note for 
$100,000, later corrected by endorsement to $70,741, 
without interest and payable out of the petitioner’s 
share of future earnings at the rate of twenty-five 
percent or more of the annual profits. 

(c) Endorsements of credits on the said note 
under dates of December 25, 1943, 1944, and 1945, 
in the aggregate of $24,000, by direction of the 
holder of the said note, R. Goold, the petitioner’s 
father, as gifts were made with the intent and mo- 
tive on the part of the said father to benefit the 
community property estate of the petitioner and his 
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wife Elizabeth and without any donative intent 
whatever toward the separate property estate of the 
petitioner or toward the petitioner in any manner 
except to benefit, increase and augment the said 
community property estate. 

(d) ‘The petitioner as a partner of the firm of 
R. Goold and Son paid and incurred expenses out 
of his own means and funds in and about the busi- 
ness of the firm and for the firm’s benefit for the 
costs of travel, the entertainment of customers, sup- 
pliers and the like of the firm and for similar pur- 
poses in the sum of not less than $600 for the year 
1943, no part of which was reimbursed to him then 
or thereafter by the said firm. All of the expenses 
so incurred and paid were ordinary and necessary 
expenses of the petitioner in his business of general 
contracting as a partner of R. Goold and Son and 
in connection with his earning of his share of the 
partnership income. 

(e) The petitioner and his said wife were, as 
residents of California, subject for the calendar 
year 1943, and for all other periods material to this 
proceeding, to taxation of his and their income by 
the State of California under the provisions of the 
California Personal Income Tax Act (Stats. 1935, 
p. 1090) as amended (Stats. 1937, p. 1831; Stats. 
1939, p. 2528; Stats. 1941, pp. 1226, 1275; and Stats. 
1943, pp. 1040, 1467 and 1568) and they did duly 
file under the provisions of the said Act on official 
forms provided by the Franchise Tax Commissioner 
of the said State separate income tax returns for 
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the said calendar year in which the ‘‘net income”’ 
of each spouse was shown and returned in the 
amount of $30,261.59, and the income tax was com- 
puted, paid and assessed on each separate return 
in the amount of $690.58. 

(f) The petitioner’s total community property 
income from wages and salaries payable to and re- 
ceived by the petitioner during the calendar year 
1943 was $690 and the net community property 
moiety thereof taxable on his separate income tax 
return, after deduction of California unemployment 
tax levied thereon, was $341.55. The amount of the 
petitioner’s distributive share of the net profits of 
the partnership, R. Goold and Son, for the calendar 
year 1943 derived from and attributable to the pe- 
titioner’s personal services in and about the busi- 
ness of the partnership was not less than $53,256.82 
and a ‘‘reasonable allowance as compensation for 
personal services actually rendered’’ by the peti- 
tioner during the said calendar year to ‘‘be con- 
sidered as earned income’”’ for the purposes of sec- 
tions 25(a)(3) and 25(a)(4), Internal Revenue 
Code, as in force and effect for the said calendar 
year, was not less than $11,677.74. 

Wherefore the petitioner prays that this honor- 
able Court may hear the proceeding and determine 
that he is not liable for any deficiency in income 
and victory taxes and, further, that he is entitled 
to a refund of an overassessment and overpayment 
of income and victory taxes in the amount of 
$217.34, and that taxes of such amount were paid 
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within three years before the execution of an agree- 
ment by both the respondent and the petitioner pur- 
suant to section 276(b), Internal Revenue Code, to 
extend beyond the time prescribed in section 275, 
Internal Revenue Code, the time within which the 
respondent might assess the tax, and he further 
prays for such other relief as the Court may deem 
proper according to the evidence and the record in 
this proceeding. 

/s/ LAFAYETTE J. SMALLPAGE. 

/s/ FRANK C. SCOTT, C.P.A., 

Counsel for Petitioner. 


State of California, 
County of San Joaquin—ss. 

E. R. Goold, being duly sworn, says that he is the 
petitioner above named; that he has read the fore- 
going petition, or had the same read to him, and is 
familiar with the statements contained therein, and 
that the statements contained therein are true, ex- 
cept those stated to be upon information and belief, 
and that those he believes to be true. 

/s/ HB. R. GOOLD. 


Subscribed and sworn to before me this 16th day 
of June, 1947. 

[Seal] HAZEL SMIKLE, 
Notary Public in and for the said State and County. 
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[ Letterhead ] 


Treasury Department 
Internal Revenue Service 
74 New Montgomery Street 
San Francisco 5, California 


Office of June 5, 1947 
Internal Revenue Agent in Charge 

San Francisco Division 

IRS :90-D:DMR:(C:TS:PD:SF:WOW) 


Mr. E. R. Goold 
1832 Lomita Avenue 
Stockton, California 


Dear Mr. Goold: | 

You are advised that the determination of your 
income and victory tax liability for the taxable year 
ended December 31, 1948 discloses a deficiency of 
$18,632.28 as shown in the statement attached. 

In accordance with the provisions of existing 
internal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday, 
or a legal holiday in the District Columbia as the 
90th day) from the date of the mailing of this let- 
ter, you may file a petition with The Tax Court of 
the United States, at its principal address, Wash- 
ington 25, D. C., for a redetermination of the de- 
ficiency or deficiencies. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
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it to the Internal Revenue Agent in Charge, San 
Francisco 5, California for the attention of Con- 
ference Section. The signing and filing of this form 
will expedite the closing of your return(s) by per- 
mitting an early assessment of the deficiency or de- 
ficiencies, and will prevent the accumulation of 
interest, since the interest period terminates 30 days 
after filing the form, or on the date assessment is 
made, whichever is earlier. 
Very truly yours, 
JOSEPH D. NUNAN, JR: 
Commissioner, 
By /s/ F. M. HARLESS, 
Internal Revenue Agent 
in Charge. 


Enclosures: Statement, Form of waiver, Form 1276. 


Statement 


San Francisco 
IRA :90-D:DMR:(D:TS:PD:SF:Wwow) 


Mr. E. R. Goold 
1832 Lomita Avenue 
Stockton, California 


Tax Liability for the Taxable Year Ended December 31, 1943. 
Deficienev 
‘Diavevavaaves hare) \GMe one ie 1s xc cae eee eee $18,632.28 


In making this determination of your income and 
victory tax liability, careful consideration has been 
given to your protest executed September 20, 1945 
and to the statements made at the conference held 
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on February 11, 1946, February 11, 1947 and March 
28, 1947. 

A copy of this letter and statement has been 
mailed to your representative, Mr. Lafayette J. 
Smallpage, Savings and Loan Bank Building, 
Stockton, California, in accordance with the au- 
thority contained in the power of attorney executed 
by you and on file with the Bureau. 


STATEMENT FOR YEAR 1942 


No change is made in income as reported on your joint return. 
Tentative income tax liability reported......_................0.. $47.42 
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EXPLANATION OF ADJUSTMENTS 


(a) Partnership income from R. Goold and Son, Stockton, Cali- 
fornia, is increased by $27,046.49 as shown below: 


Total ordinary income reported on partnership re- 


14.08 ip Ran eaten aN $121,033.49 
Increase : 

(1) Cre Wentied yo. cs2-ac- nce 1,220.80 
IMG) 2 oe EE $122,254.29 
Decrease: 

(2) C. L. Wold, P. Midbust and Anderson and 

TRO TOS 22. -coracc:.c.- 22. 2,644.56 
Partnership meome ag corrected ..........:scccceceeeeee $119,609.73 
Fifty percent distributive share... 59,804.86 

(3) Your separate and community 

share ($59,804.86—$2,500.00) —.................--.- 57,304.86 

Amount reported on return... ee 30,258.37 
ApUstmment—increase  ececcecccesesessssetececesc-nsesssns eee $ 27,046.49 


(1) Income from partnership of C. E. Ken- 
nedy is increased by $1,220.80 as follows: 


(A) Cost of goods sold overstated.................. $ 3,139.37 
(B) Salaries and wages overstated.................. 923.04 
Votaloinenease (225.0... $ 3,662.41 
Distributive share—3314% ....--.-2..-2ee-o $ 1,220.80 


(A) It is disclosed that the total cost of 
materials purchased was $14,924.83 in- 
stead of $15,064.20 as claimed, a differ- 
ence of $3,319.37. 

(B) On the basis of records submitted, 
deduction for salaries and wages is re- 
duced from $22,502.35 to $21,979.31, a 
decrease of $523.04. 


(2) Income from C. L. Wold, P. Midbust and An- 
derson and Ringrose, a partnership, is decreased by 
$2,644.56 as follows: 


Decrease : 
(A) Net profit overstated ...................2 eee $ 4,377.89 
Increase : 
(B) Unreported travel and office expense allow- 
ANCE: .-.---...-002e0d:cres) Wee 1,733.33 


IN@tedecrease ...........0 5... $ 2,644.56 
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(A) Total profit of $535,836.45 on construction 
work completed during the years 1942 and 1943 is 
reallocated between the two years on the basis of 
contracts completed and accepted in 1942. The 
amount of $39,400.94 included in profits for 1943 is 
transferred to the taxable year 1942 as previously 
agreed to by you. Your one-ninth distributive share 
of profit overstated in 1948 is $4,377.89. 

(B) Unreported reimbursement of $2,233.33 re- 
ceived for travel expense and office expense is con- 
sidered as additional income from the partnership. 
However, a deduction of $500.00 is allowed from 
the above amount for traveling expenses made to 
Marysville in connection with construction work. 
Accordingly, Income is increased by the net differ- 
ence of $1,733.33. 

(3) On or about January 2, 1948, you and your 
father entered into an agreement of co-partnership. 
At the same time your father transferred to you a 
one-half interest in Eddy Electrical and Mechanical 
Company, theretofore operated as a sole proprietor- 
ship, and one-half of his interest in several joint 
ventures, engaged in construction work, for your 
note of $100,000.00 without interest. Payments on 
said note were to be solely out of future profits and 
in a sum equal to twenty-five (25%) percent or 
more of the annual profits which shall be made to 
and received by you out of the operation of said 
business. 

By an endorsement dated December 31, 1943, the 
note was credited with $50,000.00 described as 
‘““Oredit by Error made in Computation of value of 
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EXPLANATION OF ADJUSTMENTS 


(a) Partnership income from R. Goold and Son, Stockton, Cali- 
fornia, is increased by $27,046.49 as shown below: 


Total ordinary income reported on partnership re- 


UULET > Sores ee ctere eee OE ode ca ee ees $121,033.49 
Inerease : 

(1) CAEMKennced. 1,220.80 
OTA ee ES Siirtcsc cst $122,254.29 
Decrease: 

(2) C. L. Wold, P. Midbust and Anderson and 

TRU POSE 2 ceccie asc: <ocsccess se 2,644.56 
Partnership income as corrected..............--c--cceeeeee-e--- $119,609.73 
Fifty percent distributive share... 59,804.86 

(3) Your separate and community 

Share ($59,804.86—$2,500.00) 0.2.0.0... 57,304.86 

Amount reported on revurn....0 ee 30,258.37 
Adjustment—ineréase 4.00.12) eee $ 27,046.49 


(1) Income from partnership of C. E. Ken- 
nedy is increased by $1,220.80 as follows: 


(A) Cost of goods sold overstated...............- $ 3,139.37 
(B) Salaries and wages overstated.................. 523.04 
Total inerease $ 3,662.41 
Distributive share—8314% W002... $ 1,220.80 


(A) It is disclosed that the total cost of 
materials purchased was $14,924.83 in- 
stead of $15,064.20 as claimed, a differ- 
ence of $3,319.37. 

(B) On the basis of records submitted, 
deduction for salaries and wages is re- 
duced from $22,502.35 to $21,979.31, a 
decrease of $523.04. 


(2) Income from C. L. Wold, P. Midbust and An- 
derson and Ringrose, a partnership, is decreased by 
$2,644.56 as follows: 


Decrease : 
(A) Net profit overstated. .............. $ 4,377.89 
Increase: 
(B) Unreported travel and office expense allow- 
ANCE «.-..-..--ccca tee 1,733.33 


Net@decrease: .........:... 22..cee ee $ 2,644.56 
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(A) Total profit of $535,836.45 on construction 
work completed during the years 1942 and 1943 is 
reallocated between the two years on the basis of 
contracts completed and accepted in 1942. The 
amount of $39,400.94 included in profits for 1943 is 
transferred to the taxable year 1942 as previously 
agreed to by you. Your one-ninth distributive share 
of profit overstated in 1943 is $4,377.89. 

(B) Unreported reimbursement of $2,233.33 re- 
ceived for travel expense and office expense is con- 
sidered as additional income from the partnership. 
However, a deduction of $500.00 is allowed from 
the above amount for traveling expenses made to 
Marysville in connection with construction work. 
Accordingly, income is increased by the net differ- 
ence of $1,733.33. 

(3) On or about January 2, 1948, you and your 
father entered into an agreement of co-partnership. 
At the same time your father transferred to you a 
one-half interest in Eddy Electrical and Mechanical 
Company, theretofore operated as a sole proprietor- 
ship, and one-half of his interest in several joint 
ventures, engaged in construction work, for your 
note of $100,000.00 without interest. Payments on 
said note were to be solely out of future profits and 
in a sum equal to twenty-five (25%) percent or 
more of the annual profits which shall be made to 
and received by you out of the operation of said 
business. 

By an endorsement dated December 31, 1943, the 
note was credited with $50,000.00 described as 
‘“Oredit by Error made in Computation of value of 
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Interest Sold.’’ By endorsement dated January 17, 
1947, the credit was changed to $29,259.00 in place 
of the above-mentioned $50,000.00. The note also 
bears endorsements dated December 25, 1943, De- 
cember 25, 1944 and December 25, 1945, described 
as gifts and the sums of the gifts aggregate $24,- 
000.00. An endorsement appears on said note dated 
January 25, 1947, described, ‘‘Harnings for 1945 
$7,107.42.”’ 

The last-mentioned amount represents a payment 
made by you to your father out of your share of the 
partnership profits of 1945. On or about March 26,. 
1947, you delivered a bank check to your father in 
the amount of $3,040.04 purporting to represent 
payment out of 1946 profits. No payment has been 
made by you respecting the annual profits of the 
partnership for the years 1943 and 1944. 

Your share of the profits amounted to approxi- 
mately $60,000.00 in 1943 and $7,900.00 in 1944. You 
contend that your share of the income earned by 
the partnership is community income in its entirety, 
divisible equally between yourself and your wife. It 
is held that the circumstances herein, including the 
endorsements aggregating $24,000.00 described as 
gifts and the omission of payments out of profits 
of the years 1943 and 1944 signify that your father 
did not intend to enforce payment of the note with 
the consequence that the transaction whereby you 
acquired a one-half interest from him is in the na- 
ture of a gift and your share of the income of the 
partnership for 1943 is taxable to you as your sepa- 
rate income except $5,000.00 which is regarded as 
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the fair value of your services and constitutes com- 
munity income. 

(b) You and your wife each reported one-half 
of net capital gain of $262.61 from the partnership 
of R. Goold and Son. It is held that the above-men- 
tioned gain is taxable to you in full as your sepa- 
rate property, and accordingly, your income is in- 
creased by $131.31. 

(c) Other deductions claimed in the amount of 
$988.45 are disallowed as follows: 


(1) Entertainment expenses .......... $300.00 
(2) State income taxes ............... 688.45 
dhotale disallowed) ..4¢...¢.<..8.. 005 $988.45 


(1) Entertamment expenses deducted in the 
amount of $300.00 in connection with partnership 
business are disallowed for the reasons that evidence 
has not been submitted establishing the expenditures 
as ordinary and necessary business expenses and 
amounts of such expenditures have not been sub- 
stantiated. 

(2) Deduction of $688.45 for California state 
income tax attributable to business income is elimi- 
nated since accrued state income tax on your total 
income is allowed under item (d) below. 

(d) Deduction for accrued state income tax is 
increased by $2,217.08 as computed below: 


Total income subject to state income tax..............--- $57,953.47 
(including net capital gain of $525.22 at 100%) 

Less: 
Hsersolal CXCMUPCION 2s. ooo cs cccsccesensess $3,500.00 
“ID SG (era) GS eee eee 800.00 4,300.60 


ee eM SU AECL TO CAN 22 -cenc.acenccacac ce ceeeectecansescesesusaees $53,653.47 
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Tax on S80;000)0 0px... o22i se $ 800.00 
Tax O01 $25,000 (esc ciocesc-.-.0c:-0cde 1,419.21 

Total state income tax aCCrUed.....-..ccecceccecseeseecee--e- is Aa lS Ale 
Amount deducted on return.........-...--c-ccccescceceeeeseeeee Zale 
Adjustment—increase ................-c.-s.--c--se-0sc1s sce $ 2,217.08 


(e) Earned income credit of $300.00 is allowed as 
follows: 


Partnership earned net income ......0..........c.sseceeeeeeee $ 5,000.00 
SHE Val te MNES 683.10 
Total earned net income................c0secceee----e ee $ 5,683.16 
Your one-half share...............2.. $ 2,841.55 
Earned income credit allowed (minimum)................ $ 300.00 


COMPUTATION OF ALTERNATIVE TAX 
Year: 1943 


INTE, GNA C6) 10 (ee rE ne eo $55,472.65 
Less: 

Net lone-term capital gain... 262.61 
Ordinary Met INcOMe.2-2: 220s eee $55,210.04 
Less: 

Persomaliex enn ptt OMbescec2ec-2 cee oe eteasnce eee $512.50 

Credit tor - dependents... ccc-i202<cevscteecs-ccacstees 700.00 1,212.50 
SUrtaX Mel WCOM Cc. asecesecesscecccesececdssncecse nies $53,997.54 
Less: 

(e) Harned imcomeé credit....................:...--c.2::. eee 300.00 
Income subject to normal (ax..............-..5....::.. $53,697.54 
Normal tax at 6% on $53,6097.54...__............... eee € 3,224.39 
Surtax ON $99,997 D4. 2...0..2c0002002- 25,878.35 
Partial tax 2. 2:cccceeeeee eee one cere $29,100.23 
Add: 

50% of excess of net long-term capital gain over 

net short-term capital l0SS............-.:0--:cs-s:-- eee $ 131.31 


PANNE RMGLIVE TAX scecccccocecccecsee ene tests hc c2eeeiss se $29,231.54 
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COMPUTATION OF TAX 
Year: 1943 


Mime @inerias NCt ICOME......2:-0-2--cc-seo-seceeeecns-ce-es--e-----oeanaeone $55,472.65 
Less: 

eonsomal @XemptiON <.........s0ccocecscssceecees sess $ 6512.50 

fredit for dependents: .......2....2-2..20.---.. 700.00 1,212.59 
Pecan GG WIC OMIC.. 2.2... .2-..cscesieseceeevesse aces -tccescesanuedceouecdsess $54,260.15 
Less: 

Pema IIGOMIC’ CYC) t ....<:.cccsccecccocceseeseccesvenccsasszceceneaes 300.00 
isalance subject to normal tax.....-.......-.2.-..c.s--.0-----c00200 $53.960.15 
Normal tax at 6% on $53,960.15......--...:.-0---+- ee $ 3,237.61 
Surtax COND Bend 2 OOM) ere ett ste tyes noe 26,051.70 
MINER MMIC ORIG) CAS 2. -5.-52-- -2-0<cccarncnscascccaccecesssesse-tectereceyveceeccss $99 989.31 
MIRO a MEUM TINA C LAX. ccccccaccscocatescscseracnesceeecdesecoudeucaedecsecesee $29,231.54 
iit MMIC ONO © VON 2 oo cc noes ecbececenncncnscceccaseevenceracedieeeeceens $29,231.54 
Nacrory tax Met iMCOIMC...................cc<s00-- $57,695.16 
Less: 

OCING GEMM LION: 2........2-.220c-scceecceeenceacesee 624.00 
Income subject to victory tax...............-..-.-. $57,071.16 
Victory tax before credit 

(ioe coe GST: ON BIS 13) ane een ere $ 2,853.56 
Less: 

Bier tax credit.....c..cet tee. 700.00 
TSE WOLD T 0- eae ae 2,153.56 
nncome and victory tax for 1943................-.c.-.c.cccc00s $31,385.10 
ineome tax for 1942 (14 of $47.42) ____..-..--eee ee $ 23.71 
Amount of 1942 or 1943 tax, whichever is largev........ $31,385.10 


Forgiveness feature: 
Amount of 1942 or 1943 tax whichever 


“IG, SOOO Ieee eee eka ee $ PETAL 
PAWN MUG LOL OL VEM cexecsecre pees - ofc ecece zest sacces 23.71 
EN INCMONUECUE TOO GS 4 855) 00 ee eee 0.00 


Correct income and victory tax liability......22 $31,385.10 
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Income and victory tax disclosed by re- 
turn; page 4—line 20 (Original, Ac- 
count No. 901274, June 1944 List— 
First. Calstormia: District ).__............-2....... 


Deficiency of income and victory tax........--.....---...--0--- 
EXHIBIT B OF PETITION 


$12,752.82 


$18,632.28 


Statement of Overpayment Claimed for Refund 


I. Net Income 
Income Tax 
Net Income 


Income 
dee calamies and wa@es..........--c.<-020e: $ 341.55 
2x. (OTIC nama, See 17.50 
4(b) Interest on Government obliga- 
tit nore. & 31.25 
ae @anpitall QAM .....220<.0:-.0ceecvscs seco 131.30 
Ineome from partnership................ 29,902.43 
OPO aL INCOME. .2c.cccc-ncaccae ee $30,424.03 
Deductions 
dE CO Ont Utions |... eee $ 52.50 
Bb haa Wee TC Sb cctatoecoi au s.c ck 2a cee ee 149.75 
Jip eo Oe) 413155) Sk RS pe th APP Prec 736.44 
16. Other deductions, business expense 300.00 
17. “Potaledeductions <2 2.4-..1.4-2028 $ 1,238.69 
18. Income tax net income................--- $29,185.34 


19. Victory tax net income................---- 


Explanation of Items 

Ttems 1, 2, 4(b) and 6(a). Per petitioner’s income 
tax return unchanged. 

Item 9. Corrected distributive share of ordinary in- 
come per Exhibit A above (pages 2 and 3 of State- 
BG 2) to eee eee PERRO fcr nee cess, 
Community property moiety taxable to petitioner 

Items 11 and 12. Per petitioner’s income tax return 
unchanged. 

Item 13. Personal taxes per petitioner’s income tax 
1 ig FL 9 il § Ppa PO 305) a EA cre mn 


Total for income tax net 1icoMe....................ee 

California income on business per allocation in 
Exhibit B-1 below, $670.68 for victory tax net 
income. 


Victory Tax 
Net Income 
$ 34955 

17.50 

31.2) 
“29,902.43 
$30,292.73 
$ 670.68 

300.09 
$ 970.68 
$29 322 05 
$59,804.86 
29 902.43 
$ 63.66 

672.75 
$ 736.44 


Item 16. Travel and entertainment expense as claimed in peti- 


tioner’s income tax return. 


1 
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I. Computation of Tax and Overpayment Claimed 
1. Income net income per item 18, Section I.............. $29,185.34 
fo, SLAC) CRD 1 eas ae een oe 0 ee ee 131.80 
pe balance, ordinarv net income.............--.---------s--0-s-20-- $29,054.04 
eeuess: Personal exemption -.......-..........-. $512.50 

Credit for dependents................---- 700.00 1,212.50 
Ombalance, SUTTAX Net INCOME=.2c.22.....-220.2-.--22--000-c0000--- $27,841.54 
7. Less earned income credit as computed below...... 618.04 
oy Balance subject to normal tax......----....-2.---...--..--.-- $27,223.50 
CMa Gax at G POT CON t ccc.cccces deen cccesceencnesecenseeseeeecs $ 1,633.41 
(| STOUT Cole eiPar (or: Ua: SIRs eee oe een 10,032.85 
1. Tax on eapital gain, $131.30 at 50 percent............ 65.63 
PMG IMCOMIG CARS. .c.cc..ceseccscsescsceceeoucesegee ects setacsanesesseee $11,731.91 
pamvictory tax as Computed below...2....:cccc.--cc-sccenessenes 803.54 
ae otalmtasconm LO43 inCGOME......-.-2.<c2ccccc-ccccecccnconesenseosee $12,536.06 
Pye MOTI, WAGON C. x. 2. 2<cc-ocso-cecececececeneece-nsaccurerestunseens 0.00 
Riven coiret le relsca AN VUCY’....:...<<-<cc02-c¢-ceasececuse-decdenseseceracceceeeen $12,535.45 
7. Income and Victory Tax disclosed by return (ac- 


8. 


count No. 901274, June 1944 list, First Dist. of 


Cunejeamd paid im full.....:. dsc. ceneeceeee. 12,752.82 
Difference, overpayment claimed for refund........ $ 217.87 


III. Earned Income Credit 


ila 


on 


ao) ie) CO=m1 


. Ordinary net income partnership per item 9, 

SOOT 2 Le nme ate ts fan rs eee eee $29,902.43 
. Business eapital gain, item 6(a), See. I, 

SOIL IRO) 5g) Rus Bons A 262.60 
, TCE see ee ec re $30,165.03 
. Less: travel and entertainment expense, 

Gi UGA Ge ate) el Be $300.00 
. Aecrued California income tax on busi- 

Bressmper Loxhiort agree eee. ecegeareeess 670.68 970.68 
meliirerence net Proit TOM) DUSIMESS...............--.-.-.-: $29,194.35 
. Amount attributable to personal services..........-.-.- $26,628.41 
. Limitation on amount to be considered as earned 

mcome 20) per cent Of $20,194.35. ...---nc.cceecneee-ee- $ 5,838.87 
. Salaries and wages per item 1, Section L................ 341.55 
MOE MRCATINC( TNGOMMC eters cece ccnocee seen eusas-eececcceceeccnoce $ 6,180.42 


. Earned income credit at 10 percent................-------- $ 618.04 
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IV. Victory Tax Computation 


1. Victory tax net income per item 19, Section I...... $29,322.05 
2. Less specific exemiptiOn.........-...--...-..es0 002 624.00 
3. Balance subject t0 taiX.......-.-----ccic $28,698.05 
4. Victory tax ai 5 percent..............<:... $ 1,434.90 
5. Credit at 44 pereent.....................0. 631.36 
6. Difleren¢e, net victory taXx..................... $ 803.54 


Exhibit B-1: Computation of Corrected California Income Tax 
for 1948, and Allocation 


Ineome 5 
We ealaries and Wages..........----<::.-c:ssstteee $ 341565 
PRO ACCMICG .ccs...200-cseresecescids-e/sces A 17.50 
9. Partnership R. Goold & Son.....2.....- a 30,112.51 
MOA IMCOMIC......0..-...... ee $30,471.56 
Deductions 
Hee OMERIOMLIONS 22.26.2002. $ 52.50 
eT CR OS o-oo ecar ce dadewedecs une 149.75 
gi, BESS niin Menare Mc cha lek: 63.66 
16. Other deductions, business expense...... 300.00 
20. Total deductions .................. Pasi EEE Bon 565.91 
21 ecNGt INCOME 22 .04.. 2oc.s cts cide $29,905.65 
23. Less: personal exemption ........-...-..-----+- $1,050.00 
eredit for dependents.................... 1,400.00 2,450.00 
25. Balanee subject. to tax.-..........-...-:...00-c-0.-2- ee $27,455.69 
ICAU eit Sh os OO zeae nererenes ect csc coseewie gees $ 550.00 
Tax on balance, $2,455.65 @ 5%.........--- 122.78 
AWPo\erey iets. queer Cone ee OMEEOMEP IEEE EE $ 672.78 
Tax on business income ($30,112.51—$¢300) 
29, 812.51/29,905.659 of $672.18 .........- 670.68 
Balance, tax on non-business income..............-+--+-- $ 2.10 


[Endorsed]: Filed T. C. U. S., June 30, 1947. 
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ANSWER 
Comes now the Commissioner of Internal Reve- 
nue, respondent above named, by his attorney, 
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Charles Oliphant, Acting Chief Counsel, Bureau of 
Internal Revenue, and for answer to the petition 
filed by the above-named petitioner, admits and de- 
nies as follows: 

1 and 2. Admits the allegations contained in 
paragraphs 1 and 2 of the petition. 

3. Admits that the taxes involved are income and 
victory taxes for the calendar year 19438, that the 
deficiency determined and asserted by the respond- 
ent is $18,632.28, and that the petitioner claims 
that he is entitled to a refund of not less than 
$217.37; denies the remaining allegations contained 
in paragraph 3 of the petition. 

4 (a) to (h), inclusive. Denies the allegations of 
error contained in subparagraphs (a) to (h), in- 
elusive, of paragraph 4 of the petition. 

o (a). For lack of knowledge or information 
sufficient to form a belief, denies the allegations 
contained in subparagraph (a) of paragraph 5 of 
the petition. 

(b). Admits that petitioner and his father, R. 
Goold, were equal partners in a general contracting 
business conducted under the style of R. Goold and 
Son and that petitioner acquired his one-half in- 
terest in the said partnership on January 2, 1943, 
from his father, R. Goold, to whom petitioner gave 
a note for $100,000, later changed by endorsement 
to $70,741, without interest and payable out of the 
petitioner’s share of future earnings at the rate 
of twenty-five per cent or more of the annual prof- 
its; denies the remaining allegations contained in 
subparagraph (b) of paragraph 5 of the petition. 
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(c). Admits that endorsements of credits on the 
said note under dates of December 25, 19438, 1944, 
and 1945, in the aggregate of $24,000, by direction 
of the holder of the said note, R. Goold, the peti- 
tioner’s father, were made as gifts; denies the re- 
maining allegations contained in subparagraph (c) 
of paragraph 5 of the petition. 

(d) and (e). For lack of knowledge or informa- 
tion sufficient to form a belief, denies the allega- 
tions contained in subparagraphs (d) and (e) of 
paragraph 5 of the petition. 

(f). Denies the allegations contained in sub- 
paragraph (f) of paragraph 5 of the petition. 

6. Denies each and every allegation contained in 
the petition not hereinbefore specifically admitted, 
qualified, or denied. 


Wherefore, it is prayed that the Commissioner’s 
determination be approved and the petitioner’s ap- 
peal denied. 

/s/ CHARLES OLIPHANT, 
Acting Chief Counsel, Bureau 
of Internal Revenue. 
Of Counsel: 

B. H. NEBLETT, 

Division Counsel. 
T. M. MATHER, 
LEONARD A. MARCUSSEN, 

Special Attorneys, 

Bureau of Internal Revenue. 


[Endorsed]: Filed T.C.U.8S. Aug. 6, 1947. 
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[Title of Tax Court and Cause. ] 
AMENDMENT TO ANSWER 


Leave of the Court having first been obtained, 

Comes now the Commissioner of Internal Reve- 
nue, respondent above named, by his attorney, 
Charles Oliphant, Chief Counsel, Bureau of Inter- 
nal Revenue and amends, his answer to the petition 
filed by the above-named petitioner by adding 
thereto the following allegations: 

7 (a). Petitioner filed his 1943 Federal income 
and victory tax return on the accrual and calendar 
year basis and claimed a deduction for personal 
income tax payable to the State of California for 
said year in the amount of $690.58 from income tax 
net income and $688.45 from victory tax net in- 
come. 

(b). Respondent in his notice of deficiency er- 
roneously allowed a deduction for said personal in- 
come tax payable to the State of California in the 
amount of $2,219.21. 

(ec). On or about June 138, 1944, petitioner duly 
filed with the Franchise ''ax Commissioner of the 
State of California a personal income tax return 
as required by the California law showing a lia- 
bility for California personal income tax for the 
calendar year 1943 in the amount of $690.58, which 
amount petitioner paid. 

(d). On or about October 24, 1947, the office of 
the Franchise Tax Commissioner sent petitioner a 
formal Notice of Additional Personal Income Tax 
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Proposed to Be Assessed, showing a proposed addi- 
tional assessment in the amount of $1,484.51. 

(e). Petitioner duly filed with the Franchise 
Tax Commissioner a protest against the proposed 
additional assessment contesting his lability for 
the payment thereof. Petitioner has not paid the 
proposed additional assessment and continues to 
contest his lability for the same. 

Wherefore, respondent prays that the Court rede- 
termine the deficiency herein to be the amount de- 
termind by the Commissioner, viz., $18,632.28, plus 
an increased deficiency in the amount of $1,100.61, 
claim for which is hereby made pursuant to the 
provisions of section 272(e) of the Internal Reve- 
nue Code. 

/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 
B. H. NEBLETT, 

Division Counsel. 

T. M. MATHER, 
Special Attorneys, 

LEONARD A. MARCUSSEN, 
Bureau of Internal Revenue. 


[Endorsed]: Filed T.C.U.S. Mar. 29, 1948. 
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[ Title of Tax Court and Cause. | 
REPLY TO AMENDMENT TO ANSWER 


Now Comes the petitioner, E. R. Goold, by his 
counsel as undersigned and for reply to the amend- 
ment to answer filed in this proceeding on behalf of 
the respondent Commissioner pleads as follows: 

7(a). Admits the allegations contained in para- 
graph 7(a) of the amendment to answer. 

7(b). Denies the allegation contained in para- 
graph 7(b) of the amendment to answer. 

7(c) and (d). Admits the allegations contained 
in paragraphs 7(¢c) and 7(d) of the amendment to 
answer. 

7(e). Admits that the petitioner duly filed with 
the said Franchise Tax Commissioner a_ protest 
against the proposed assessment deseribed in para- 
graph 7(d) of the amendment to answer but denies 
the remaining allegations in the said paragraph 7(e) 
except to the extent and in the manner in which 
they are confirmed by the true copy of the said 
protest attached to and made a part of this reply 
and marked Exhibit A. 

8. The petitioner denies generally and specifi- 
cally each and every other allegation or implica- 
tion in the said amendment to answer against the 
interest of the petitioner not hereinbefore qualified 
or denied. 

Wherefore the petitioner prays that this honor- 
able Court may hear the proceeding and determine 
that he is not liable for any deficiency in income 
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and victory taxes and, further, that he is entitled to 
a refund of an overassessment of income and victory 
taxes in the amount of $217.34 as prayed in his pe- 
tition, and for such other relief as the Court may 
deem proper according to the evidence and the rec- 
ord in this proceeding. 

/s/ LAFAYETTE J. SMALLPAGE, 

/s/ FRANK C. SCOTT, C.P.A.,, 

Counsel for the Petitioner. 


EXHIBIT A 
Of Reply to Amendment to Answer 


From the office of Frank C. Scott, Certified Pub- 
he Accountant, Stockton, California. 


| | Nov. 5, 1947. 
Subject: Protest of E. R. Goold against pro- 
posed additional personal income tax for 1948. 


Hon. Charles J. McColgan 
Franchise Tax Commissioner 
No. 1020 N Street 
Sacramento 14, California 


Dear Mr. McColgan: 

This is to protest the additional personal income 
tax proposed by your Form 830 notice No. 87023, 
dated October 24, 1947, to be assessed on the Form 
540 income tax return Serial No. 2,617,067 of E. R. 
Goold, who resides at No. 1225 North Hunter Street, 
Stockton, California, for the calendar year 1943. 
The entire amount of the proposed tax, $1,484.51, 
is in dispute, it being contended that the protest- 
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ant is entitled to a refund of $17.80 in personal in- 
come tax overpaid according to his Form 543 claim 
for refund filed contemporaneously herewith. 

The adjustments productive of the proposed tax 
to which exception is taken are as follows: 

(a) The transfer to the protestant’s return of 
$27,256.58 in income from the partnership of R. 
Goold & Son from the return of his wife, Eliza- 
beth, as not being community property income prop- 
erly on his wife’s return; and 

(b) The disallowance of $800 deducted as en- 
tertainment expense in connection with the protest- 
ant’s partnership business. 

The grounds upon which the protestant relies as 
to the exceptions taken are as follows: 


A: Community Property Income from Part- 
nership. 

The determination that only $5,000 of the protest- 
ant’s corrected share of income from the partner- 
ship, R. Goold & Son, was community property 
income is based upon erroneous facts and premises 
and erroneous conclusions as to the pertinent laws 
of California pertaining to community property and 
gifts to community property estates. The correct 
facts and the only ones pertinent to the matter here 
at issue are as follows: 

At all times material to this proceeding the pe- 
titioner was married to and living with his wife 
Elizabeth. At all times since his marriage to the 
said wife the petitioner has been domiciled in and a 
resident of the State of California. 
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The petitioner and his father, R. Goold, were 
equal partners in a general contracting business 
conducted under the style of R. Goold and Son. 
The petitioner acquired his one-half interest in the 
said partnership on January 2, 1948, by purchase on 
the credit of his community property estate from 
his father, R. Goold, the petitioner’s purchase 
money obligation being in the form of a note for 
$100,000, later corrected by endorsement to $70,741, 
without interest and payable out of the petitioner’s 
share of future earnings at the rate of twenty-five 
per cent or more of the annual profits. 

Endorsements of credits on the said note under 
dates of December 25, 1948, 1944, and 1945, in the 
aggregate of $24,000, by direction of the holder of 
the said note, R. Goold,.the petitioner’s father, as 
gifts were made with the intent and motive on the 
part of the said father to benefit the community 
property estate of the petitioner and his wife, Eliz- 
abeth, and without any donative intent whatever to- 
ward the separate property estate of the petitioner 
or toward the petitioner in any manner except to 
benefit, increase and augment the said community 
property estate. 

Assuming that the foregoing statement of facts 
is true, it is apparent that determination of a lim- 
ited community property interest in the partner- 
ship assets and the partnership profits is without 
foundation. The facts are susceptible of proot and 
will be proven by proper and competent evidence in 
the pending proceeding before The Tax Court of the 
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United States under its docket number 15072 in 
which an identical determination for Federal in- 
come tax purposes is at issue. 

It is suggested that the question here be settled on 
the basis of The Tax Court’s findings in the cited 
proceeding. 


Bb: Disallowance of Entertainment Expense. 

This issue is entirely a question of fact, and an 
identical disallowance is at issue in the above cited 
proceeding pending before The Tax Court. In that 
proceeding it is intended to prove that the protest- 
ant as a partner of the firm of R. Goold and Son 
paid and incurred expenses out of his own means 
and funds in and about the business of the firm 
and for the firm’s benefit for the costs of travel, the 
entertainment of customers, suppliers and the like 
of the firm and for similar purposes in the sum 
of not less than $600 for the year 1948, no part of 
which was reimbursed to him then or thereafter 
by the said firm; and, further, that all of the ex- 
penses so incurred and paid were ordinary and nec- 
essary expenses of the petitioner in his business of 
general contracting as a partner of R. Goold and 
Son and in connection with his earning of his share 
of the partnership income. 

It is suggested that the question here at issue 
also be settled on the basis of The Tax Court’s find- 
ings in the cited proceeding. 


Conclusion. 
In view of the suggestions above that the find- 
ings of The Tax Court of the United States on 
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issues identical with those raised in the exceptions 
stated above, but with respect to the protestant’s 
Federal income tax liability, be accepted as basis 
for settlement of this protest, it is not desired that 
an oral hearing be granted for the consideration of 
this protest, but if you should decide not to follow 
these suggestions the protestant would, of course, 
desire to have an oral hearing at which he might 
present evidence in support of the facts stated 
above as grounds for his exceptions. 

Respectfully, 

/3/ E. R. GOOLD. 


A true copy: 
/s/ FRANK C. SCOTT, C.P.A. 
Post Office Box No. 1904, 
Stockton 100, California. 


[Endorsed]: Filed T.C.U.S. Mar. 29, 1948. 


[ Title of Tax Court and Cause. ] 


MEMORANDUM FINDINGS OF FACT AND 
OPINION 


This proceeding involves a deficiency in income 
and victory tax for the calendar year 1943 in the 
amount of $18,632.28, set forth in-the deficiency no- 
tice, plus an increase of $1,100.61 claimed by re- 
spondent in an amendment to his answer, the total 
deficiency being in the sum of $19,732.89. Peti- 
tioner claims an overpayment of $217.37. 
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The principal issue is whether petitioner’s share 
in the net income of the partnership of R. Goold & 
Son was his community or separate income. This, 
in turn, depends upon whether the interest in the 
partnership was acquired by petitioner from his 
father, the other partner, by purchase, as petitioner 
contends, or by gift, as respondent urges. 

If the principal issue is decided in favor of re- 
spondent, two additional questions arise: 

1. The amount of petitioner’s distributive share 
of the partnership income attributable to his per- 
sonal services, respondent allowing $5,000 there- 
for and considering the remainder as petitioner’s 
separate income; 

2. The propriety of respondent’s action in re- 
fusing to change the amounts of personal exemption 
and of credit for dependents from that claimed by 
petitioner on his return, after the reallocation of 
the income. 

Four subordinate issues are also presented: 

1. The amount, if any, of deductible traveling 
and entertainment expenses claimed by petitioner 
on his return in the amount of $300; 

2. The proper amount allowable as a deduction 
for personal income tax payable to the State of 
California, in computing Federal income tax lia- 
bility ; 

3. The propriety of respondent’s action in dis- 
allowing entirely for purposes of victory tax com- 
putation a deduction for the California personal 
income tax; 


36 H.R. Goold vs. 


4. The amount of earned income credit to which 
petitioner is entitled. 
Some of the facts have been stipulated. 


FINDINGS OF FACT 


The stipulated facts are hereby found accord- 
ingly and are incorporated herein by reference. 

At all times material to this proceeding peti- 
tioner was a resident of Stockton, California, was 
married, and was the father of four minor children. 
One was born on June 29, 1948; the others were 
under eighteen years of age in 1943. 

His tax return for the year involved, prepared 
on a calendar year-accrual basis, was filed with 
the collector for the first district of California. 
He reported his income and deductions on the com- 
munity property method. 

On January 2, 1943, petitioner and his father, 
R. Goold, entered into a partnership under the 
firm name of R. Goold & Son for the purpose of 
operating a business which petitioner’s father had 
theretofore conducted as a sole proprietorship. On 
that date the father executed a bill of sale, whereby 
it was sought to transfer to petitioner an undi- 
vided one-half interest in all of the former’s busi- 
ness assets described in the document, as follows: 


A. Eddy Electric and Mechanical Com- 

pany. Assets valued at......... $32,560.83 
B. An undivided one-half interest in 

the R. Goold and A. E. Downer 

joint venture as shown upon the 

book of accounts ..... 7-2 01,496.04 


—_ 
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C. An undivided one-half interest in 
the R. Goold and F. R. Zinck 
joint venture as shown upon the 
nook “Of ACCOUMUSt ee. . .aans... $10,115.09 


D. An undivided one-half interest in 
the R. Goold and A. R. Liner 
joint venture as shown upon the 
looks Ol ACCOUMLS rere... 4. 2,000.00 


E. An undivided one-half interest in 
the R. Goold and C. L. Wold 
joint venture as shown upon the 
Dek @8eaAcCOUNLS .....amane. 5. 25,000.00 


Ff. An undivided one-half interest in 
the ‘‘Marysville’’ Contract as 
shown upon the book of accounts 40,000.00 


TG ee emcee $161,671.96 


The property so described was owned prior to the 
transfer by petitioner’s father and mother as their 
community property. In addition, they owned other 
community property of a value in excess of $83,000. 
They were the parents of another child, a daugh- 
ter, who was two years older than petitioner. 

The recited consideration for the transfer of the 
one-half interest was the execution and delivery 
by petitioner of a non-interest bearing note in the 
amount of $100,000, payable at the rate of ‘‘twenty- 
five (25%) per cent or more of the annual profits 
which shall be made to and received by me out of 
the operation of said business.”’ 
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At the time of this transaction with his father, 
petitioner owned a small home, an automobile, and 
four shares of stock of the Union Oil Co. 

Item A of the bill of sale represented the value 
of the assets of the Eddy Co., which was engaged 
in the business of the installation of wiring systems 
and the sale of electrical materials, supplies, and 
applances. Items B to F, inclusive, consisted of 
the known and estimated share of the profits of pe- 
titioner’s father in certain joint ventures for the 
performance of various Government contracts in 
the general area of Stockton, California. Petition- 
er’s father received his share of the profits in each 
of the joint ventures primarily for undertaking the 
responsibility of financing them in whole or in part. 
Such financing as was necessary had been arranged 
and completed by petitioner’s father prior to Jan- 
uary, 1943. The accounting and handling of money 
for the joint ventures was done in the office of peti- 
tioner’s father in order to safeguard his interests 
in connection with their financing. 

The documents incident to the January, 1943, 
transaction were drafted and the terms and condi- 
tions determined by Lafayette J. Smallpage, an at- 
torney, by whom, together with Frank Scott, an 
accountant, the entire arrangement was devised, 
after consultation with petitioner’s father. The at- 
torney determined that the face amount of the note 
should be in the sum of $100,000, that no interest 
should be payable, and that the manner of repay- 
ment should be as recited in the note. 


oe 
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The note contained the following endorsements 
on the back, all being in the handwriting of the 
attorney except those for 1944 and 1945, which were 
in the handwriting of the accountant: 


eee GI, « . 4 eee ene os ke es 3,000.00 
12/31/48 Credit by Error made in Com- 
putation of Value of Interest 


SGI Ar |< 5% cc ae 50,000.00 

Changed per authority of . 

Simallipace 1/17 Ata. . 29,259.00 
ey 4a Sy elit... 1. ee ees 3,000.00 
Wey Ao by Silt... . 2... 6. nce en nw ene 18,000.00 
wea Tamungs for 1945............. 7,107.42 


At the time of the execution of the note and the 
bill of sale it was understood between petitioner 
and his father that items E and F on the bill of 
sale, totaling $65,000, were round figures represent- 
ing an estimate of the father’s share of the prof- 
its in the so-called Wold joint ventures, and that 
the figure would be subject to adjustment when the 
profits were known, with a corresponding adjust- 
ment to be made on petitioner’s note. 

The corrected figure was determined to be $44,- 
810.04, which involved a decrease of $20,189.96, one- 
half of which in the amount of $10,094.98 was in- 
cluded in the adjustments endorsed upon the note on 
January 17, 1947. That endorsement was in the sum 
of $29,259. 

Both petitioner and his father were unfamiliar 
with the purpose and reasons for the various en- 
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dorsements except that they did recognize that part 
of one endorsement was for the purpose of making 
the downward adjustment for profits from the Wold 
joint venture. 

At the time of the transaction and for some years 
prior thereto, petitioner’s father was not in good 
health and desired to bring petitioner into the busi- 
ness. This matter had been the subject of discus- 
sions for some time between petitioner and his par- 
ents and between his father and his mother. It was 
planned that petitioner would first work in the 
business as an employee for a few years in order 
to determine whether he could undertake the re- 
sponsibilities incident to partnership. Upon the 
establishment of his worth as an employee, his 
father then intended to offer him a partnership in- 
terest, which he did in 1943. 

The primary reason for having petitioner execute 
the note at the time of the creation of the partner- 
ship was to fulfill his father’s wish to deal fairly 
and equitably with both petitioner and Is sister, — 
in so far as their distributive shares in their father’s | 
estate were concerned. It was intended that the 
balance remaining due on the note, together with 
adjustments for gifts made by the father, was to 
be deducted from petitioner’s share in his father’s 
estate in order to equalize the interest that peti- 
tioner and his sister would receive upon their fa- 
ther’s death. 

Petitioner’s share of the partnership business was 
not acquired by purchase. 
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During 1948 petitioner received from the partner- 
ship a drawing account of $200 per week, which 
represented a partial distribution of profits. He 
received no other profit distributions from the busi- 
ness in that year. 

Petitioner is a graduate of the College of the 
Pacific, by which he was awarded a Bachelor of 
Arts degree in 1934. Following his graduation and 
for two years thereafter he worked at various serv- 
ice stations, part of the time as an employee and 
part of the time in business for himself. His earn- 
ings during this period averaged about $150 per 
month. From 1936 to 1940 he was employed by 
the Union Oil Co., earning at the termination of 
this employment $165 per month. In 1940 peti- 
tioner commenced working for his father at the 
Eddy Co. In that year, his father purchased the 
interest of the other partner, thereby creating an 
opportunity for petitioner to join the business. AI- 
though not an electrician, petitioner familiarized 
himself with the details of the business and grad- 
ually assumed general responsibility for its opera- 
tions. At those periods when his father was away 
because of illness, petitioner alone ran the business. 
He first received a salary of $40 weekly which was 
later increased to $50 weekly. In 1941 he received 
some instruction from Downer on the methods and 
problems incident to the laying of sewers, and in 
1942 was employed by the Goold & Downer joint 
venture at a salary of $150 weekly to assist in that 
type of work. Such compensation was in addition to 
his salary from the Eddy Co. 
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During the taxable year petitioner devoted all of 
his time to partnership business. His activities con- 
sisted principally of the supervision of the elec- 
trical house-wiring work of the Eddy Co., and the 
supervision of workers and the general management 
of some of the joint-venture activities. 

From 1942 to 1944 the partnership handled be- 
tween six and seven million dollars worth of busi- 
ness. Petitioner was generally familiar with sub- 
stantially all of the undertakings and participated, 
in most of them. 

The reasonable value of petitioner’s personal serv- 
ices to the partnership in 1948 was $10,000, which is 
also a reasonable allowance as compensation for such 
personal services as he rendered to the business. 

On his 1943 tax return petitioner reported total 
income for income tax purposes of $30,779.97, of 
which $30,258.37 was said to represent income from 
the partnership. He received salary and wages of 
$683.10 during the year and reported one-half 
thereof on his return. 

On his 1943 tax return, petitioner claimed $512.50 
of the total exemption of $1,200 allowable for hus- 
band and wife. He also claimed a eredit of $700 
for dependents, listing two daughters as dependents. 
Respondent has allowed these amounts in the defi- 
ciency notice. 

He claimed as a deduction on the return $300 for 
entertainment and traveling expenses, representing 
his one-half of a total claimed expenditure of $600, 


i 


alleged to have been incurred in partnership busi- / 


ness. 
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A portion of the deduction was said to cover ex- 
penses incurred for luncheons and dinners for in- 
spectors and Government officials, interested in the 
various projects being constructed under the joint 
venture agreements. The remainder was to cover, 
cost of gas and oil for trips made by petitioner in 
his personal car. On many trips a company car was 
used, and at all times gas and oil was available for 
company business at the company pumps, which pe- 
titioner used in his personal ear. 

Petitioner kept no records of any of these expen- 
ditures, and the amount deducted was estimated by 
the accountants. There was no agreement between 
petitioner and his father as to the method of han- 
dling expenses incurred in the partnership business, 
and he did not seek reimbursement from the part- 
nership, although some portion may have been re- 
imbursed by the partnership. 

On his 1943 return, petitioner also claimed a de- 
duction for personal income tax payable to the 
State of California in the amount of $690.58 in com- 
puting income tax net income, and $688.45 in com- 
puting victory tax net income. In his notice of 
deficiency, respondent allowed a deduction in the 
amount of $2,219.21 in the computation of income 
tax net income, but allowed no deduction for the 
item in the computation of victory tax net income. 

On or about October 24, 1947, the office of the 
Franchise Tax Commissioner of the State of Cali- 
fornia sent petitioner a formal notice of additional 
personal income tax proposed to be assessed, show- 
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ing a proposed additional assessment in the amount 
of $1,484.51. Petitioner duly filed with the Fran- 
chise Tax Commissioner a protest against the 
proposed additional assessment, contesting his habil- 
ity for payment thereof. Petitioner has not paid 
the proposed additional assessment and continues io 
contest his liability for the same. 

On his tax return petitioner claimed an earned 
income credit of $590.65. In the deficiency notice 
respondent allowed the minimum earned income 
eredit of $300. This minimum allowance resulted 
because of respondent’s determination that the rea- 
sonable value of petitioner’s services to the part- 
nership was only $5,000. 


OPINION 


Kern, Judge: In transactions between closely- 
related members of a family where tax liability is 
sought thereby to be affected ‘‘the statements, acts, 
and circumstances must all be considered and sub- 
jected to special scrutiny,’’ James L. Robertson, 20 
B.T.A. 112, 114. The mere self-serving statements 
of interested parties are not controlling as to the 
realities of the transactions. Frank J. Lorenz, 3 
T.C. 746, 751; affirmed, 148 Fed. (2d) 527. The first 
issue in this proceeding, involving the question of 
whether petitioner acquired the one-half interest in 
his father’s business assets by purchase or by gift, 
presents such a situation, and must be determined 
on all of the facts and circumstances shown by the 
record and not merely on the statements of peti- 
tioner and his father. 
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Petitioner argues that the transaction is accur- 
ately portrayed by the formal instruments executed 
incident thereto, such as the execution of the bill of 
sale and the note. Respondent urges that the prin- 
ciple underlying Gregory v. Helvering, 293 U. 8S. 
469, calling for a realistic approach to tax problems, 
by viewing actual substance and not mere form, 
must lead to the conclusion that the acquisition was 
in reality by gift and not by purchase. We believe 
that petitioner has not overcome the presumptive 
correctness of respondent’s determination, and that 
the record, in fact, supports respondent’s position. 

The facts incident to the transaction will not 
warrant a conclusion that the arrangements between 
petitioner and his father constituted a bona fide 
sale. The transaction does not appear to be one 
‘that parties dealing at arm’s length would have 
formulated.’’ Granberg Equipment, Incorporated, 
11 T. OC. No. 85 (Oct. 28, 1948). Such factors as 
the absence of interest, the vague and unexplained 
endorsements on the note, and the failure to make 
any payments on the note in the first few years, the 
only substantial offsets being in the form of gifts, 
undermine the result petitioner wishes us to reach. 

Even the testimony of the interested parties fails 
to persuade us that form should prevail. The whole 
program was designed by an attorney and by an ac- 
countant, and neither petitioner nor his father in 
testifying at the hearing herein could unravel many 
of the important details of the arrangements. None 
of the endorsements upon the note was made by 
them and none could be adequately identified. 
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Perhaps the best explanation of the transaction 
ean be inferred from the testimony of petitioner 
himself. His father did not wish to prefer him over 
his sister in the ultimate distribution of the father’s 
estate. While the transfer of the interest in the 
business was in reality a gift to the son in the nature 
of an advancement of an inheritance or legacy, a 
note was executed by the son, which was not in- 
tended by the parties to be evidence of a presently- 
enforceable debt arising out of a business transac- 
tion, but to be evidence of an advancement and 
which would serve as a means of equalizing, as be- 
tween petitioner and his sister, the share of the 
father’s estate which he would receive upon the lat- 
ter’s death. 

Since it is our judgment that petitioner did not 
in reality acquire the interest in the business by 
purchase, but rather by gift, it accordingly follows 
that his interest was his separate property, and that 
the income therefrom was his separate income, ex- 
cept as to such part as is properly attributable to 
his own personal services. Cal. Civ. Code, Sections 
163, 164, 687. 

Respondent determined that the value of peti- 
tioner’s personal services was $5,000, and that only 
that amount constituted community income. Peti- 
tioner contends that respondent erred in asserting 
the value of his services to be only $5,000. He con- 
tends further that additional error was committed 
in not determining that all of the income was com- 
munity income except for a small allowance for in- 


——=== 


| 


| 
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terest on petitioner’s investment, as was done in 
Lawrence Oliver, 4 T. C. 684, and in Ashley Man- 
ning, 8 'T. C. 537, or, in the alternative, in not apply- 
ing the formula discussed in G.C.M. 9825 (1931), 
C.B. X-2, p. 146. 

We believe that petitioner has convincingly 
shown that the reasonable value of his personal 
services was $10,000, and we have found that to be 
the fact. Although we have concluded that respond- 
ent erred in his determination as to the amount of 
the value of petitioner’s personal services, we can- 
not agree with petitioner that respondent committed 
error in the manner of the allocation of petitioner’s 
income as between community and separate income. 
Substantially all of the profits of the enterprise re- 
sulted from the skill, judgment, and business acu- 
men of petitioner’s father and the use of his credit 
and capital. In this crucial respect the present pro- 
ceeding is unlike such cases as Lawrence Oliver, 
Ashley Manning, both supra, and Estate of Clar- 
ence B. Eaton, 10 T. C. 869. They are cases where 
‘the management, activities, and skill of petitioner 
constituted the principal contribution to the earn- 
ings of the business.’’ Lawrence Oliver, supra, 688- 
689. The allowance of $10,000 which we have found 
from the record to be reasonable compensation for 
petitioner’s services and which petitioner and his 
father themselves considered apparently to be rea- 
sonable compensation for such service, in our opin- 
ion, adequately encompasses as remuneration the 
totality of petitioner’s contribution to the opera- 
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tions of the business. In view of this finding we 
would not be warranted to resort to any formula 
for the purpose of determining what part of peti- 
tioner’s income from the business represented com- 
munity Income and what part represented a return 
from capital and therefore separate income. More- 
over, there is an absence of proof in petitioner’s 
presentation as to the fair rate of return upon a 
capital investment in the type of business here 
before us which is an important element in such 
a formula, and in the application of the concept of 
such cases as Lawrence Oliver, supra. Recognizing 
this defect, petitioner, upon brief, requests that we 
take judicial notice of what the proper interest rate 
should be. This we are not permitted to do, even if 
we were aware of the-rate. Cf. Chesapeake and 
Virginian Coal Co., 13 B.T.A. 323. 

Our disposition of these two questions requires a 
consideration of one other alternative point made 
by petitioner, namely, that because of the realloca- 
tion of income compelled by our result, there should 
be adjustments upward made in the amount of per- 
sonal exemption and dependency credits claimed by 
petitioner on his return. We cannot now disturb 
the division made between petitioner and his wife, 
as petitioner’s wife is not before us in this proceed- 
ing, and no avenue is now open whereby such adjust- 


1Petitioner and his wife filed separate returns for 
the taxable year in which they divided as between 
themselves the personal exemption and credits for 
dependents allowed by law. 
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ments can be made. A. L. Lusthaus, 3 T. C. 540, 
543; affirmed, 149 Fed. (2d) 232, 327 U.S. 293. 

There still remains for consideration four addi- 
tional issues. 

The first involves the deduction of $300 for travel- 
ing and entertainment expenses. Aside from the 
absence of any evidence as to what, if any, amounts 
were expended for these purposes and aside from 
the fact that petitioner testified that he may have 
been reimbursed for some or all of these alleged ex- 
penditures, petitioner cannot succeed for the addi- 
tional reason that if any expenditures were so made, 
they were partnership expenses; as such they were 
proper deductions in the partnership return. Hiram 
C. Wilson, 17 B.T.A. 976. Respondent’s determina- 
tion in this issue is sustained. 

Secondly, we are confronted with the question of 
the proper allowance for accrued California per- 
sonal income tax of petitioner for Federal income 
tax purposes. On his return, petitioner claimed the 
amount of $690.58. In the notice of deficiency, re- 
spondent allowed an increased deduction for the 
California tax on the basis of the estimated amount 
petitioner would be required to pay. After the state 
taxing authorities proposed an additional assess- 
ment of personal income tax in the amount of 
$1,484.31, petitioner filed a protest with them, con- 
testing his liability therefor. He has not paid the 
additional tax, nor has he withdrawn his protest. 
He continues to contest his liability. 

Because of the contest, both as to liability and 


50 E.R. Goold vs. 


amount, petitioner, even though on the accrual basis, 
is precluded from claiming as a deduction any 
greater amount than that taken by him on his re- 
turn. Security Flour Mills Co. v. Commissioner, 
321 U.S. 231; Dixie Pine Products Co. v. Commis- 
sioner, 320 U. S. 516. Petitioner seeks to insulate 
himself from the rule of these cases by contending 
that the issues raised by the state authorities are 
the same as those presented to us, and that the state 
authorities have expressed their willingness to rely 
upon our decision in the determination of the addi- 
tional state tax assessment. We fail to see that 
petitioner by this argument has made any meri- 
torious distinction, and respondent must be sus- 
tained on this issue. 

The third issue is whether the state income taxes 
are deductible in computing victory tax net income, 
pursuant to Section 451 of the Code.2 Petitioner 
concedes that the question has been decided ad- 
versely to him in Anna Harris, 10 T. C. 818, but 
urges that we overrule that decision. We have care- 
fully considered his argument. We believe, how- 
ever, that the Harris case was correctly decided and 
is dispositive of this issue in respondent’s favor. 


2Sec. 451. Victory Tax Net Income. 
(a) Definition. 


% % * * * * 


(3) Taxes.—Amounts allowable as a deduction 
by section 23 (c), to the extent such amounts are 
paid or incurred in connection with the carrying on 
of a trade or business, or in connection with prop- 
erty used in the trade or business, or in connection 
with property held for the production of income. 
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Lastly, we must decide the problem of the 
earned income credit allowable to petitioner, which 
the parties urge may require a consideration of the 
proper method of computing that credit, under sec- 
tion 25 (a) (8) and (4) of the Code. 

Although the parties argue over the procedure to 
be followed in applying the limitation contained in 
Section 25 (a) (4) (A), where income is derived 


38ec. 25. Credits of Individual Against Net In- 
come: 

(a) Credits for Normal Tax Only.—There shall 
be allowed for the purpose of the normal tax, but 
not for the surtax, the following credits against the 
net income: 

(3) Harned Income Credit.—10 per centum of 
the amount of the earned net income, but not in 
excess of 10 per centum of the amount of the net 
income. 

(4) Earned Income Definitions—For the pur- 
pose of this section 

(A) ‘‘Earned income’’? means wages, salaries, 
professional fees. and other amounts received as a 
compensation for personal services actually ren- 
dered, but does not include any amount not included 
in gross income, nor that part of the compensation 
derived by the taxpaver for personal services ren- 
dered by him to a corporation which represents a 
distribution of earnings or profits rather than a 
reasonable allowance as compensation for the per- 
sonal services actually rendered. In the ease of a 
taxpayer engaged in a trade or business in which 
both personal services and capital are material in- 
come producing factors, a reasonable allowance as 
compensation for the personal services actually ren- 
dered by the taxpayer. not in excess of 20 per 
centum of his share of the net profits of such trade 
or business, shall be considered as earned income. 


54 E.R. Goold vs. 


from a business, in which both personal services and 
eapital are material factors, and the community 
method of reporting income and deductions is em- 
ployed by the taxpayer and his spouse, we are not 
called upon to resolve that problem. Our factual 
determination that a reasonable allowance as com- 
pensation for petitioner’s personal services rendered 
to the partnership was $10,000, and, as such, was 
community income, gives the parties the additional 
data necessary to compute the amount of earned 
income credit to which petitioner is entitled, without 
necessity of applying the limitation provisions of 
section 25 (a) (4) (A). This can be computed 
under Rule 50. 


Decision will be entered under Rule 50. 


Entered Jan. 6, 1949. 


The Tax Court of the United States 
Washington 


Docket No. 15072 


E. R. GOOLD, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the Memorandum Findings of Fact 
and Opinion entered in the above-entitled proceed- 
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ings on January 6, 1949, counsel for respondent 
filed a recomputation of petitioner’s tax liability on 
February 17, 1949. Hearing under Rule 50 was 
held on March 23, 1949, and on March 24, 1949, 
counsel for petitioner filed an acquiescence to re- 
spondent’s computation. Now, therefore, it is 


Ordered and Decided: That there is a deficiency 
in petitioner’s income and victory tax for the tax- 
able year ended December 31, 1943, in the amount 
of $17,793.84. 

/s/ J. W. KERN, 
Judge. 


Entered March 28, 1949. 
Served March 28, 1949. 


[Title of Tax Court and Cause. ] 
STIPULATION OF FACTS 


It is hereby stipulated and agreed by and_ be- 
tween the parties hereto, through their respective 
attorneys, that the following statements of fact shall 
be taken to be true in this proceedings and received 
as evidence herein, subject to the right of either 
party to offer further and additional evidence not 
inconsistent with or contrary to the matters herein 
stipulated : 

1. Rolly Goold and Kathryn Goold, his wife, 
were married on March 7, 1907, and ever since have 
been. and now are husband and wife. 
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2. As of December 31, 1942, the property de- 
scribed in the document bearing the title ‘‘Bill of 
Sale’? a copy of which is attached hereto and 
marked Exhibit 1-A was owned by Rolly Goold (in 
this proceeding sometimes referred to as petitioner’s 
father) and Kathryn Goold as community property. 

3. As of December 31, 1942, the said Rolly and 
Kathryn Goold also owned as their community 
property the following: 


Cash on Deposit $22,481.61 
Cash Value of Life Insurance 17,000.00 
Stock and Bonds 30,673.09 
Real Estate Investments 7,000.00 
Personal Residence 6,500.00 

$83,654.70 


The last three of the above-mentioned items are 
listed at their cost of acquisition. As of the above 
date neither Rolly nor Kathryn Goold owned any 
property other than that described in this paragraph 
and in paragraph 2 above. 

4. On December 31, 1942, the said Rolly and 
Kathryn Goold had two children, to wit: Leila 
Goold McQuilken, a daughter, then 36 years of age, 
and E. R. Goold, a son (petitioner herein), then 34 
years of age. 

5. The document referred to herein as Exhibit 
1-A was executed by petitioner’s father on Janu- 
ary 2, 1943. On the same date petitioner executed 
and delivered to his father a certain document, 
photostatic copies of the face and back of which are 
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attached hereto and marked Exhibit 2-B and Ex- 
hibit 3-C, respectively. Thereafter, on January 21, 
1948, petitioner and his father filed a certificate of 
eo-partnership doing business in the name of R. 
Goold & Son, in the office of the Clerk of the County 
of San Joaquin, State of California. 
/s/ LAFAYETTE J. SMALLPAGE, 
Counsel for Petitioner. 
/s/ FRANK C. SCOTT, 
Counsel for Petitioner. 
/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of Internal Revenue, Coun- 
sel for Respondent. 
Of Counsel: 
B. H. NEBLETT, 
Division Counsel. 
T. M. MATHER, 
LEONARD A. MARCUSSEN, 
Special Attorneys, 
Bureau of Internal Revenue. 


EXHIBIT 1-A 


Bill of Sale 
For and in Consideration of the Sum of One 
Hundred Thousand ($100,000.00) Dollars, payment 
of which is acknowledged by the execution and de- 
livery of a promissory note dated January 2, 1943, 
I, the undersigned, do herewith sell and transfer 
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unto EK. R. Goold an undivided one-half interest in 
and to the following assets, to-wit: 


A. Eddy Electric and Mechanical 

Company. Assets valued at .......... $ 32,560.83 
B. An undivided one-half interest in 

the R. Goold and A. E. Downer joint 

venture as shown upon the book of ac- 

COUN A er 51,496.04 
C. An undivided one-half interest in 

the R. Goold and F. R. Zinck joint ven- 

ture as shown upon the book of accounts 10,115.09 
D. An undivided one-half interest in 

the R. Goold and A. R. Liner joint ven- 

ture as shown upon the book of accounts 2,900.00 
E. An undivided one-half interest in 

the R. Goold and C. L. Wold joint ven- 

ture as shown upon the book of accounts 25,000.00 
F. An undivided one-half interest in 

the ‘‘Marysville’’ Contract as shown 

upon the book of accounts. ....-.. eee 40,000.00 


Totaly: 1c... aioe . $161,671.96 


This bill of sale is made for the purpose of ena- 
bling the formation of a partnership this day made 
between the undersigned, R. Goold, and the said 
E. R. Goold, the assets of which will consist of the 
foregoing. 


Dated: January 2, 1943. 
/s/ R. GOOLD. 
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State of California, 
County of San Joaquin—ss. 

On this Second day of January, 1943, before me, 
the undersigned, Notary Public in and for said 
County and State, personally appeared R. Goold, 
known to me to be the person described in and whose 
name is subscribed to the within instrument, and 
acknowledged to me that he executed the same. 


In Witness Whereof, I have hereunto set my 
hand and official seal the day and year first above 
written. 

[Seal] LAFAYETTE J. SMALLPAGE, 
Notary Public in and for said County and State. 


EXHIBIT 2-B 


$100,000.00 Stockton, California, January 2, 1943. 

1. For value received I promise to pay to the 
order of R. Goold and Kathryne Goold, his wife, or 
the survivor thereof, the sum of One Hundred 
Thousand ($100,000.00) Dollars without interest, 
payable only out of the hereinafter specified source, 
to-wit: 

The payee, R. Goold, and myself have this day 
formed a partnership known as ‘‘R. Goold & Son.’’ 
Jt agree that I will pay upon said promissory note 
a sum equal to twenty-five (25%) percent or more 
of the annual profits which shall be made to and 
received by me out of the operation of said business. 
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2. Should default be made in the payment of 
any installment of the principal hereof’ when due, 
or in any installment of the interest when due, then 
the whole sum of principal and interest shall become 
immediately due and payable at the option of the 
holder of this note. Principal and interest shall 
be payable in lawful money of the United States, 
of the present standard value. 

3. In event that an action at law be instituted 
to collect this note, or any portion thereof, or any 
portion of the interest due hereon, I agree to pay, in 
addition to the costs and disbursements provided by 
law, such additional sum as the court may deem 
reasonable as an allowance to the holder hereof for 
the fees of its attorney. 

| /s/ EH. R. GOOLD. 


EXHIBIT 3-C 
12/2572 Git? ..200-. .. oo ia $ 3,000.00 
12/31/43 Credit by Error made in Com- 

putation of Value of Interest Sold.... {50,000.00 
Changed per Authority of Smallpage, 

VAL <n os ee es 29,259.00 
12/25/1944 By eift wee... ee... 3,000.00 
12/25/1945 By gift ............ 5. eee 18,000.00 
1/25/47 Karmings for 1940 ..2. 3) eeeee 7,107.42 


[Endorsed]: Filed T.C.U.S. March 29, 1948. 
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[Title of Tax Court and Cause. ] 


PETITION FOR REVIEW BY THE UNITED 
STATES CIRCUIT COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


To the Honorable, the Judges of the United States 
Circuit Court of Appeals for the Ninth Circuit: 


i 
Jurisdiction 

E. R. Goold, your petitioner on review, herein- 
after referred to as the ‘“‘petitioner,’’ respectfully 
petitions this honorable Court to review the decision 
of The Tax Court of the United States entered on 
the twenty-eighth day of March, 1949, and finding as 
follows: That there was a deficiency in the peti- 
tioner’s income and victory taxes for the year ended 
December 31, 1948, in the amount of $17,793.84 in- 
stead of an overpayment of such taxes refundable 
to the petitioner in the amount of $217.37 as claimed 
by him in the proceeding before the said Court. 

Your petitioner is an individual residing at No. 
1225 North Hunter Street in the City of Stockton 
in the State of California. The respondent on re- 
view, hereinafter referred to as the ‘‘respondent’’ 
is the duly appointed, qualified and acting Com- 
missioner of Internal Revenue of the United States 
of America, Hon. George J. Schoeneman. 

The income tax return in respect of which the 
aforementioned taxes were paid and in respect of 
which the aforementioned deficiency and tax lia- 
bility arose were filed by your petitioner with the 
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collector of internal revenue for the first collection 
district of California, located in the City of San 
Francisco, State of California, which is located 
within the jurisdiction of the United States Circuit 
Court of Appeals for the Ninth Circuit. 

Jurisdiction in the said Court to review the de- 
cision of The Tax Court of the United aforesaid is 
founded on sections 1141, 1142, and 1143 of the In- 
ternal Revenue Code (Pt. 1, 53 U.S. Statutes at L.; 
Title 26, United States Code). 


II. 
Nature of Controversy 

On January 2, 1948, the petitioner and his father, 
R. Goold, entered into a partnership under the firm 
name of R. Goold & Son for the purpose of opera- 
ting a business which the said father had there- 
tofore conducted as a sole proprietorship, the assets 
of which business had been owned prior thereto by 
the petitioner’s father and mother as their com- 
munity property according to the laws of California. 
The transfer of the one-half interest acquired by the 
petitioner in his father’s business was made by a 
duly executed and acknowledged bill of sale from 
the said father to the petitioner in which the inter- 
ests in the going business theretofore conducted by 
the father and the said father’s interests in certain 
joint ventures or partnerships in construction con- 
tracts were described in general terms and valued 
at approximate and estimated amounts. In con- 
sideration for such transfer the petitioner executed 
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and delivered to his father a note for $100,000.00 
without interest and payable at the rate of ‘‘twenty- 
five (25%) percent or more of the annual profits 
which shall be made to and received by me out of the 
operation of the said business.’’ 

The petitioner was married and living with his 
wife, Elizabeth, and four minor children, one of 
whom was born on June 29, 1943, during all of that 
year. . 

In compiling and filing their separate income and 
victory tax returns, which were prepared on the 
accrual basis of accounting, for the calendar year 
1943, the petitioner and his said wife each returned 
as income one-half of the petitioner’s distributive 
share of the partnership income of the said partner- 
ship, R. Goold & Son, as such share had been re- 
turned in the partnership return of income for the 
same taxable period. 

After an examination of the partnership books 
of R. Goold & Son and of the several joint ventures 
of which that partnership was a member the agents 
of the respondent determined (1) that the ordinary 
distributive income of the partnership business was 
$1,423.76 less than had been returned, i.e. $119,- 
609.73 instead of $121,033.49; and (2) that all of this 
income was taxable to the petitioner’s father and 
mother, Mr. & Mrs. R. Goold, and none thereof 
taxable to the petitioner and his wife on the basis 
that the partnership of R. Goold & Son was not to 
be recognized for income tax purposes. After pro- 
test of this second finding had been filed with the 
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internal revenue agent in charge at San Francisco, 
California, the respondent’s position was altered by 
accepting the partnership as valid but holding that 
the petitioner’s interest therein had been acquired 
by gift from his father rather than by purchase 
with the effect that the partnership interest and the 
income therefrom were to be treated as the peti- 
tioner’s separate property under the California law 
rather than as community property. Since the peti- 
tioner and his wife had returned the distributive 
income equally in their separate returns on the 
basis of its being community property income from 
a community property interest in the partnership 
acquired by purchase, the result of the final holding 
was to transfer approximately $28,000.00 of part- 
nership income to the petioner’s return from that of 
his wife and to subject such transferred income at 
progressively higher rates of surtax so that the de- 
ficiency determined by the respondent on the peti- 
tioner’s return was over $6,000.00 larger than the 
refund the respondent was willing to allow on the 
return of the petitioner’s wife. 

In the proceeding in The Tax Court of the United 
States, wherein documentary and oral testimony and 
a stipulation of facts were introduced with respect 
to this issue, that Court modified the respondent’s 
determination only to the extent of treating $10,- 
000.00 of the petitioner’s share of the distributive 
income as community property attributable to the 
petitioner’s personal services in lieu of $5,000.00 so 
treated by the respondent, and found that the re- 
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mainder of such distributive income was the sepa- 
rate property income of the petitioner as from prop- 
erty acquired by gift. The validity of such a finding 
by that Court is the principal issue in this petition 
for review. 

A subordinate issue involved in this petition for 
review relates to the petitioner’s deduction of his 
accrued California income tax on his distributive 
income from the partnership or R. Goold & Son in 
computing his net income subject to the victory 
tax levied for the calendar year 1943 under the pro- 
visions of sections 450 to 456, inclusive, of the In- 
ternal Revenue Code, as in effect for the calendar 
year 1943. This is purely legal issue involving the 
interpretation and construction of provisions of sec- 
tion 451(a)(3), idem, providing for the deduction 
of taxes ‘‘paid or incurred in connection with the 
carrying on of a trade or business.”’ 


Jnr 
Prayer 

The said E. R. Goold, petitioner herein, being 
aggrieved by the findings of fact and conclusions 
of law contained in the Memorandum Findings of 
Fact and Opinion entered by The Tax Court of the 
United States in the said proceedings on January 
6, 1949, under the said Court’s Docket No. 15072, 
and its decision entered pursuant thereto on March 
28, 1949, prays that this honorable Court may re- 
view the said findings of fact and conclusions of 
law and determine that they have been made and 
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entered in error according to the following assign- 
ments of error. 
IVE 
Assignments of Error 

The petitioner assigns as error the following acis 
and omissions of The Tax Court of the United 
“States: 

1. The finding that the petitioner’s share of the 
partnership business of R. Goold & Son was not 
acquired by purchase. 

2. The finding that the primary reason for the 
petitioner’s execution of the note to his father at 
the time of the creation of the partnership was to 
fulfill his father’s wish to deal fairly and equitable 
with both the petitioner and his sister, insofar as 
their distributive shares in their father’s estate was 
concerned; and that it was intended that the balance 
remaining due upon the note was to be deducted 
from the petitioner’s share in his father’s estate in 
order to equalize the interests that the petitioner 
and his sister would receive upon their father’s 
death. 

3. The failure of the said Court to apply to the 
transactions by which the said partnership interest 
was acquired by the petitioner and to observe the 
provisions of section 172 of the Civil Code of the 
State of California. 

4. The failure of the said Court to find and hold 
that the accrued California income tax on his share 
of the distributive income of the said partnership 
for the calendar year 1943 was a tax ‘‘paid or in- 
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eurred in connection with the carrying on of a trade 
or business’’ and deductible according to the pro- 
visions of section 451(a)(8), Internal Revenue 
Code. 
/s/ LAFAYETTE J. SMALLPAGEH, 
Attorney for the Petitioner. 


State of California, 
County of San Joaquin—ss. 

Lafayette J. Smallpage, being first duly sworn, 
says that he is counsel of record in the above-named 
cause; that as such counsel he is authorized to ver- 
ify the foregoing petition for review; that he has 
read the said petition and is familiar with the state- 
ments of fact contained therein; that the statements 
of fact contained therein are true to the best of 
his knowledge, information, and belief; that this 
petition for review is not being filed for delay; and 
that he believes that the petitioner is justly entitled 
to the relief sought. 

/s/ LAFAYETTE J. SMALLPAGE. 


Subscribed and sworn to before me this twentieth 
day of June 1949. ; 
[Seal] /3/ HAZEL SMIKLE, 
Notary Public in and for the 
Said State and County. 


[Endorsed]: Filed T.C.U.S. June 24, 1949. 
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The Tax Court of the United States 
Docket No. 15072 


E. R. GOOLD, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PRAECIPE FOR RECORD 


To the Clerk of The Tax Court of the United 
States: 


You are hereby requested to prepare and certify 
and transmit to the Clerk of the United States Cir- 
euit Court of Appeals for the Ninth Circuit, with 
reference to the petition for review heretofore filed 
by the petitioner in the above-entitled cause, a 
transcript of the record in the above-entitled cause, 
prepared and transmitted as required by law and by 
the rules of the said Court, and to include in the 
said transcript of record the following documents or 
certified copies thereof, to wit: 

1. The docket entries of all proceedings before 
The Tax Court of the United States. 

2. Pleadings before The Tax Court of the United. 
States as follows: 

(a) Petition for redetermination; 

(b) Answer of the respondent; 

(c) Amended answer of the respondent filed on 
March 29, 1948; 
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(d) The petitioner’s reply to the amended an- 
swer also filed on March 29, 1948. 

3. The findings of fact and opinion of The Tax 
Court of the United States. 

4. The decision of the said Court. 

5. The stipulation of facts filed March 29, 1948. 

6. The petition for review filed by the petitioner. 

7. This praecipe. 

You are also requested to transmit to the said 
Clerk of the said Circuit Court of Appeals the orig- 
inal stenographic transcript of the proceedings of 
the Division of The Tax Court of the United States 
in this catise held and had at San Francisco, Cali- 
fornia, on March 29 and 30, 1948, and the follow- 
ing Exhibits pertinent to the petition for review 
filed at the hearing of this cause at San Francisco 
on the days aforesaid, viz: Exhibits 1-A, 2-B, 3-C, 
and 28. 

/s/ LAFAYETTE J. SMALLPAGE, 
Counsel for the Petitioner. 


[Endorsed]: Filed T.C.U.S. June 24, 1949. 
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[Title of Tax Court and Cause. ] 
PROCEEDINGS 


EVERETT R. GOOLD 


called as a witness for and ait behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

By Mr. Smallpage: 

Q. Mr. Goold, when were you born? 

A. September the 24th, 1911. 

@. And who is your father and mother? 

A. Mr. R. Goold is my father, and Mrs. Kath- 
erine Goold is my mother. 

Q. And what other children were there in your 
family besides yourself? 

A. I have a sister, Lela Katherine McQuilkin. 

Q. What schooling did you have, Mr. Goold? 

A. I attended the Stockton High School and 
the College of the Pacific, graduated from both. 

@. When did you graduate from the College 
of the Pacific? A. 1984. 

@. And thereafter what did you do? | 

A. Well, I worked for—first of all, I was in the | 
service station business for myself for a year or 
two, and I went to work for the Union Oil Com- 
pany in 1936, and worked for the Union Oil Com- | 
pany until 1940. | 

Mr. Mareussen: Would you speak a little louder, | 
Mr. Goold? 
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(Testimony of Everett R. Goold.) 

The Witness: Do you want me to start that over 
again ? 

The Court: No. 

Mr. Marcussen: No, that is all right. 

The Witness: I worked for the Union Oil Com- 
pany until the year of 1940, and June of 1940 I 
went in business with my father, went to work for 
him at that time. 

Q. (By Mr. Smallpage): During the year 1940, 
what did you do for your father? 

A. Well, in the first place, when I first went 
_ to work for him, I managed the—I was Sales Man- 
ager for the appliance department in the electrical 
business. 

Q@. What business was your father engaged in 
at that time? [83*] 

A. He was in the electrical and mechanical busi- 
ness, along with the electrical appliances. 

@. Did he do business under the name of 
Eddy. 

A. (Interposing): Eddy Electrical and Me- 
| chanical Company. 

Q. And that was in Stockton? 

A. That was in Stockton. 

Q. Now, during the year 1941 what did you do? 
| <A. The year of 1941 I took over the management 
| of—was managing the sales of appliances, and also 
‘managing the electrical business, and I believe it 
was the end of that year that I started to supervise 
| railroad work, which we were doing. 


* Page numbering appearing at top of page of original Reporter’s 
' Transcript. 
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(Testimony of Everett R. Goold.) 

Q. Now, during that year did your father en- 
gage in other lines of activity, other than the Eddy 
Electrical Appliance? A. Yes, sir. 

Q. What type of activity? 

A. Well, he had several joint ventures going at 
the time. I believe one was with Thomas C. Buck, 
in which they were constructing some buildings at 
the Stockton Air Field, and we were doing railroad 
work at the Stockton Ordnance Depot. There were 
various other contracts that I don’t recall at the 
moment. 

Q. Now, during the year 1942, what did you do? 

A. Well, the year 1942 I practically took over 
the running of the business at that time. My father 
—lI had [84] supervision, field supervision. All the 
books were handled by competent accountants, and 
the office work was handled in our office, but I was 
doing the field work, the supervision and running 
of the jobs. 

@. Now, what type of work was under construc- 
tion by you and your father at that time? 

A. Well, we had railroad work and underground 
utilities, electrical work, and we were joint ventur- 
ers in—that is, my father at that time was joint 
venturer with several—he was in with several joint — 
venturers. 

@. Was your father doing war work ? 

A. Almost exclusively. 

Q. When you state you were doing railroad 
work, do you mean that you built railroads? 

A. That is right. 


Comm. of Internal Revenue 71 


(Testimony of Everett R. Goold.) 

@. Grading and so forth? 

A. We installed the railroad trackage in the ord- 
nance depot. 

Q. At Stockton? A. At Stockton. 

Q. Did you have anything to do with the con- 
struction of the Japanese Assembly Camp at Stock- 
ton ? 

A. Yes, at the Japanese Assembly Camp I was 
in charge of all the electrical work, and worked 
on that night and day, in fact, completed some 251 
buildings in 19 days, I think, at [85] that time. 

@. That was at the request of the government? 

A. That is right. 

@. Now, you stated that during that year, 1942, 
you were about the only one at the business. What 
was the condition of your father’s health? 

A. Well, for some time he was ill. He has arth- 
ritis, and is subject to attacks of it periodically, 
and for one period he was down and out of the 
business for some six weeks, at home and in the 
hospital. It was practically up to me to run the 
business at that time. 

Q. During the fall of 1942 did you have any 
conversation with your father and your mother 
with respect to becoming a partner in the business? 

A. Well, that had been the subject of discussion 
. for some time. In fact, when I first went to work 
for my father it was understood if I was capable 
that I would be allowed to purchase an interest in 
_ the business. 
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(Testimony of Everett R. Goold.) 

Q. Well, what did he say? Withdraw that. 

A. Then in the year of ’42, why, at the time that 
he was—I believe he was ill at that time, he sug- 
gested this partnership, and I told him that I would 
be tickled to death to get an interest in the busi- 
ness. 

@. And what did you do then with respect to 
acquiring an interest in the business? [36] 

A. Well, it was referred to our attorneys and 
our accountants to see how the business could be 
set up, and how it could be purchased. 

Q. And you say it was referred to your counsel, 
do you mean myself? 

A. Mr. Smallpage and Mr. Scott. 

Q. Yes. Now, I call your attention to the doc- 
ument which you hold in your hand, Plaintiff’s 
Exhibit 1-A, Petitioner’s, rather, entitled, ‘‘A Bill 
of Sale.”’ 

Was that document given to you? 

AS It was. 

@. And who signed it, to your knowledge? 

A. Well, my father signed a copy of it, and I 
signed a copy of it. 

Q. And I eall your attention to the item set forth 
in that Bill of Sale, the first being the Eddy Elec- 
trie Assets, valued at $32,000, round figures. 

From what source were those figures taken? 


A. I believe that was the book value of the Eddy | 


Electric Mechanical Company at that time. 
@. Incidentally, what, if anything, was said be- 
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tween you and your father with reference to the 
value of the assets that would be sold to you in 
this particular transaction ? 

A. Well, he said that in order to get this thing 
organized and going, that we would estimate certain 
values until [87] we could get a final book analy- 
sis. We would set the agreement up, and then it 
would be adjusted after we found out what the 
actual book values were. 

Q. Now I call your attention to the items under 
the heading, ‘‘F,’’ “‘H,’’ and ‘‘F,’”’ respectively, 
twenty-five thousand and forty thousand dollars. 

What did those items constitute or reflect? 

A. Well, R. Goold and C. L. Wold, joint ven- 
turers, in fact, C. L. Wold, P. Midbust and An- 
derson and Ringrose, and C. E. Kennedy, and C. E. 
Kennedy being in fact R. Goold, J. C. MeIntosh 
and C. E. Kennedy, and that was an estimated profit 
for the year, I believe, or estimated return. 

Q. An estimated profit for what year, Mr. 
Goold? 

A. For 1942 or *43. It was anticipated profit for 
’43, I believe. 

@. In other words, those monies had not been 
actually acquired by your father at that time? 

A. Thatis right. 

Q. Where was that contract being carried out? 

A. In Marysville, California. 

Q. And was that for the government? 

A. For the government, for the United States 
Engineers. 
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(Testimony of Everett R. Goold.) 
Mr. Smallpage: May I have Exhibit 20-T? 
(The Clerk handed the document to Mr. 
Smallpage.) [38] 


Q. (By Mr. Smallpage): I present to you Ex- 
hibit 20-T, purporting to be a statement covering 
the profits upon that particular venture for R. 
Goold. You will notice that that is entered at the 
figure of $44,810.04? A. Yes. 

Q. Does that reflect the adjusted figure which 
was the actual amount of the profits received in the 
partnership for the year 1942 that had been earned, 
but received in 743? 

A. That, I believe, is correct. 

Mr.. Marcussen: Which figure is that, Counsel? 
The forty-four thousand dollar figure? 

Mr. Smallpage: Yes. 

Q. (By Mr. Smallpage): Now, during that 
year of 1948, what contracts, what work was carried 
on by the partnership of Goold and Son? 

A. R. Goold and Son were in a good—besides 
the Electrical business were in joint ventures with 
A. E. Downer, F. R. Zinck, C. E. Kennedy. 

Q. I am not so much interested with the names 
of the people. 

A. With the types of work? 

Q. Iam interested in the type of work that was 
done. 

A. Well, we carried on—we did some work for 
the Navy, sewer work at the Stockton Pollock Ship- 
yards, and we finished up the Stockton Ordnance 
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Depot Railroad, installed [89] storm sewers at the 
Stockton Ordnance Depot, built a classification rail- 
road yard for the Western Pacific under the direct 
supervision of the United States Engineers, and 
put in storm sewers at the Lathrop Holding and 
Reconversion Point. Well, there were a number 
of them. I can’t recall the jobs we did in that year. 
We were quite active. 

Q. Well, in dollars and cents, approximately how 
many hundreds of thousands or millions of dollars 
of business flowed through your office during that 
year ? 

A. Oh, between six and seven million dollars, 
probably. 

Q. What, in your opinion, assuming that you 
were not a partner in that business, would have 
been a fair return for your salary for your efforts 
for the work which you did during that year? 

Mr. Marcussen: I object to the question, if your 
Honor please. 

Mr. Smallpage: Submit it. 

The Court: I am going to overrule the objec- 
tion. It is a very interesting point. I don’t know 
whether I am exactly correct or not. The owner 
of property can testify, without being an expert, as 
to his opinion as to the value of that property 
owned. I would assume that the owner of work and 
Services aS a rule would be the same, but I am not 
sure as to that, but I think that is correct. At any 
rate, I will overrule the objection. [40] 
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A. Well, taking 
The Court (Interposing): Excuse me a minute. 
I should point out to counsel that the authorities 

which indicate that the owner of property can tes- 

tify as to the value of that property without being 
experts are also to the effect that the probitive value 
of the testimony is not great. 

Mr. Smallpage: That is correct, your Honor, but 
the difficulty sometimes comes about that it is unable 
to produce witnesses and testimony relative to the 
point in question. I understand that. 

The Court: Go ahead. I overrule the objection. 

Mr. Marcussen: May I state for the record that 
the basis of Respondent’s objection is that it has 
not been set forth clearly in the record all that Pe- 
titioner did in here in the taxable year involved, 
for which I take it the question is directed to the 
year 1943, is it, counsel ? 

Mr. Smallpage: That is correct. 

Mr. Marcussen: And on the further ground that 
he is not competent to testify. 

The Court: Proceed. 

Q. (By Mr. Smallpage): Give your answer, 
please. 

A. Well, my answer to that is that there were 
men working [41] 

Q. (Interposing): No, just a minute. Give 
your figure. I asked you what you thought to be 
a reasonable compensation for you on a salary 


basis ? 
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A. I would say $1,000 a month was not too much. 

Q. Now, what is the basis for the drawing of that 
conclusion ? 

A. Well, from the basis of pay that we paid men 
under my supervision. 

Q. Give the names of several men and their re- 
spective salaries and what they did. 

A. Well, Mr. A. E. Downer received in the 
neighborhood of $7500 a year, I believe it was $150 
a week, and Mr. C. E. Kennedy, for taking care of 
the Marysville operation, received $1,000 a month, 
and inasmuch as I was a part and parcel to that 
work, and it was going through our books, I think 
I was entitled to every bit as much as anyone that 
was on the payroll. 

Q. Approximately how many hours a day did 
you spend in working during that year? 

A. Well, that is pretty hard to say, from twelve 
to fourteen hours, I imagine, it would average. 

@. Now, at the time that this transaction was 
consummated between your father and yourself, did 
you execute and deliver to him a note? 

2-B, please. [42] 

Mr. Mareussen: That is all stipulated, counsel. 
I suggest you take it and put it in his hands and 
ask him another question. 

Q. (By Mr. Smallpage): Which I present to 
you, and which is marked 3-C? Did you 

A. (Interposing): “Yes. 

@. That is your signature? 
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A. That is right. 

Q. Now, I call our attention to the reverse por- 
tion thereof, which is marked 3-C. Do you recall at 
the time that this particular item was marked 
thereon in my handwriting, ‘‘Credit to error made 
in the computation of value of interest sold, change 
for authority is Smallpage, 1/17/47, $29,259 2?”’ 

A. I recall that. 

Q. Who was present at the time that that en- 
dorsement was made? 

A. My father and myself, and I believe you 
were. 

Q. Yes. And was that made solely in order to 
readjust 

Mr. Marcussen (Interposing): I object to the 
question on the ground that it is leading. 

The Court: Sustained. 

Q. (By Mr. Smallpage): What was said at that 
time between you, your father and myself with ref- 
erence to the making of that endorsement? [43] 

A. That was made to adjust 

Q. (Interposing) What was said, just give the 
conversation. 

The Court: The substance of it. 

Mr. Smallpage: The substance of it. 

A. Well, the reason for making that entry’ was 


to adjust the final returns on the C. O. Wold and | 


Anderson and Ringrose returns for that year. 
Q. (By Mr. Smallpage): Well, was anything 


said with reference to the statement in the Bill of | 
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Sale wherein was set forth the items $25,000 and 
$40,000 ? 

A. Yes, I remember the discussion on it, but it 
is—I can’t remember it at this time. 

Q. Well, was there anything said with respect 
to the item of $44,810.04 as shown in Exhibit 20-T? 

A. That was the final adjustment in other words, 
these were estimates, that the Bill of Sale was drawn 
up on, was what the note was finally adjusted to. 

Q. And did or did not your father request me 
to make that entry on the note? A. He did. 

Q. At the time that that note, Exhibit 2-B, was 
executed, was there anything said between you and 
your father with respect to the time [44] 

Mr. Marcussen (Interposing): I object to the 
question on the ground that it is leading. 

The Court: Sustained. Ask him for the con- 
versation. . 

Mr. Smallpage: I was just going to, your Honor. 
I said at the time the note was executed was there 
anything said with reference to the time of pay- 
ment. That is what I intended to ask. 

A. Definitely that was discussed. At the time 
I asked him how we would arrive at—before the 
note was drawn up I asked him how we were going 
to pay for the business, and he said that they would 
like a non-interest bearing note, and it would be 
paid from the net profits, my share of the net profits 
of the business. 

Q. (By Mr. Smallpage): And what did you 
say? 
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A. I said I couldn’t accept anything better than 
that. 

Q. Was there anything said with reference to 
the withdrawals from the business from time to 
time of the net profits? 

A. Well, they were to be withdrawn when the 
business warranted it, when it was in such a cash 
position that. it could be withdrawn, after the books 
were closed and the money was distributed pay- 
ments were to be made. 

Is that the question ? 

@. Well I call your attention to this particular 
paragraph in the note, for the purpose of refresh- 
ing your recollection, [45] Paragraph 2: 

‘‘Should default be made in the payment’’—no, 
paragraph 1, pardon me. 

‘“‘The payee, R. Goold and myself have this day 
formed a partnership known as R. Goold and Son. 
I agree that I will pay upon said promissory note 
a sum equal to 25 per cent or more of. the annual 
profit which shall be paid to and received by me out 
of the operation of said business.”’ 

Do you recall any discussion that took place at 
the time that that particular phrase was 

A. (Interposing): Well, that was to be paid 
when the distribution of the profits was made. 

@. I call your attention to the fact that on the 
reversed side of this note, 3-C, that the last item of 
endorsement is the sum of $7,107.42. I present to 
you what purports to be a cancelled check for that 
amount, numbered 914. 
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Did you execute and deliver that check to your 
father? 

A. (Examining document): I did. 

Q. And was it paid? A. It was. 

Q. Subsequently did you make any further pay- 
ments on that note which are not shown by endorse- 
ments thereon ? 

A. Yes, I made one other. 

Q. I present to you Check No. 924 in the amount 
of [46] $3,040.04. What is the date of that check? 

A. March the 26th, 1947. 

Q. And was that delivered by you to your 
father ? A. It was. 

Q. And was the check paid? A. Yes. 

Mr. Smallpage: We offer these two checks in 
evidence and ask that they be marked Petitioner’s 
Exhibit next in order. 

The Court: Any objection? 

Mr. Marcussen: No objection. 

The Court: Received in evidence. 

The Clerk: Check No. 914 is Exhibit No. 24, and 
Check No. 924 is Exhibit No. 25. 

(The checks referred to were marked and 
received in evidence as Petitioner’s Exhibits 
Nos. 24 and 25.) 


Q. (By Mr. Smallpage): Mr. Goold, was there 
anything said at any time when you acquired the in- 
terest of this business that the same was being given 
to you by your father and mother as a gift? 


A. There was not anything discussed on that. 
% * * 
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ELIZABETH GOOLD 


ealled as a witness for and on behalf of the Re- 
spondent, having been first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 
The Clerk: State your name and address. 
The Witness: Elizabeth Goold, 1225 North Hun- 
ter Street, Stockton, California. 


By Mr. Marcussen: 

Q. Mrs. Goold, I hand you here a paper which 
is the original of Exhibits 2-B and 3-C introduced 
in evidence in this case, and I want to ask you if 
you have ever seen that before? That is a piece of 
paper, Exhibit 2-B is this side of it, and Exhibit 
3-C is the other side, containing endorsements? 

A. No, I never have. 

Q. You have never seen that? [48] 

A. No. 

Q. Now, I want to call your attention to the fact 
that this purports to be a note signed by your hus- 
band in favor of his father in the amount of $100,- 
000, with certain qualifications listed here as to the 
obligation to pay that amount, and on the back 
thereof these endorsements, and I want to ask you 
whether you know anything about any of these en- 
dorsements which have been listed here as gifts? 

A. No, I don’t. 

Q. You don’t. Did your father-in-law at any 
time talk to you about these endorsements? 

A. No, he didn’t. 
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Q. Did he ever at any time make any gifts to 
you? A. Well, at Christmastime. 
Q. Can you describe generally what they were? 
A. Oh, a small check or a war bond, or some- 
thing. 
A war bond. How large a war bond? 
A hundred dollars. 
A hundred dollars? A. Yes. 
And outside of that he made no gifts to you? 
Not to me, no. 
And did he ever tell you at any time that he 
had made any other gifts to you than those he had 
delivered to you? A. No, he has not. [49] 


* % % 


OProop> 


Cross-Examination 
By Mr. Smallpage: 

Q. Mrs. Goold, do you recall the time when your 
husband acquired an interest in your father-in- 
law’s business? 

A. Well, I heard him—he told me that he had a 
chance.to, but that is about all. He doesn’t discuss 
his business with me. 

Q. Well, was there anything said at that time 
between you and himself with respect to the terms 
under which he was going to acquire that business? 

Mr. Marcussen: Just a moment. Objection on 
the ground, please, until it is ascertained who the 
parties are—a conversation between this witness 
and who, counsel? 

The Court: Her husband. 
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Mr. Smallpage: Her husband. This is cross- 
examination of your witness. [50] 

Mr. Marcussen: If your Honor please, I will 
object to the question on the ground it is not within 
the scope of the direct. 

The Court: Oh, I think so. The examination 
was with regard to the instrument which has been 
testified is the consideration in the deal. 

Q. (By Mr. Smallpage): Do you recall my 
question, Mrs. Goold? 

A. Well, he told me that he would have to sign 
a note, to get the money to buy into his father’s 
business, to pay for it out of the profits of the busi- 
ness, but other than that, I don’t know anything 
about his business transactions. 

@. How many children have you? 


ave: 
Q. It keeps you pretty busy to keep the house, 
is that it? A. Yes, it does. 


Q. Your husband tends to the business affairs, 
you take care of the household, is that it? 

A. He always has. [51] 

ae ae ae 
EVERETT R. GOOLD 
resumed the witness stand. 
Cross-Examination 
By Mr. Marcussen: 

Q. All right. Now I want to take you back to 
the first part of your testimony in which you testi- 
fied you were employed, as I recall, by the Union 
Oil Company prior to 1940? A. Yes, sir. 
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Q@. How long had you been employed by the 
Union Oil Company? [58] 

A. Four years. 

Q. Four years. When did you graduate from 
college, did you say? A. 1984. 

Q. What did you do between 1934 and 1936? 

A. 736? In 1934 and ’386 I had my own service 
station and business for one year, and then I 
worked for the firm of Grupe and Weaver for a 
portion of the year. 

@. What business were they in? 

A. Service station business. 

(). And when you had your own service station, 

-| what did you make in that year that you were in the 
station ? 
A. Well, I imagine, I think that—— 
Mr. Smallpage: (Interposing.) To which we 
object. It is immaterial. 
| The Court: Overruled. 
| The Witness: Well, I can’t tell you what I 
| made. I believe we drew somewhere in the neigh- 
_ borhood of $150 a month out of the business. I had 
| a partner with me in the business. 
| Q. (By Mr. Mareussen): You each drew $150 
| 
| 


a month? A. Approximately, yes. 
Q. Do you recall whether the $150 a month was 
_ more than you actually made, or approximately cor- 
i | rect? [59] 
41 A. No, I think that was about right, about the 
i | Amount of money we made. 
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Q. Yes. Then how did you come to abandon that 
enterprise and go with Grupe and Weaver? 

A. Well, they offered me a better position, sup- 
posedly; I thought it was a better position. 

Q. And what was your position with them? 

A. J was a manager of the service station, of the 
super service station. 

Q. What did you make in the year you were 
with them ? A. $150 a month. 

Q. And then in the four years you were with 
Union Oil Company, how much did you earn? 

A. It varied. I started at $110 a month, when 
I quit I was making $165 a month and all expenses, 
a small expense account to take care of an automo- 
bile and entertainment. 

Q. What were the circumstances attending your 
abandonment of that employment and in your join- 
ing your father? 

A. Well, my father purchased his partner’s in- 
terest: in the Eddy Electrical and Mechanical Com- 
pany in the first part of 1940, and that left an 
opportunity for me to get into the business with 
him. 

Q. And what did you receive from him when 
you first started, and also until the time, continuing 
on until the time you became a partner? [60] 

A. I received $40 a week to start with, I believe 
it was the first year, a little over a.year, and then 
I received $50 a week after that, and $150 a week 
from the Goold and Downer operation. 


— 


trial 
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Q. So that you received a total of $190? 

A. $200. Well, I was raised, after a year with 
my Dad I was raised to $50 a week for the Eddy 
Electrical and Mechanical Company, and I got $150 
from the Goold and Downer operation. 

Q. When did the Goold and Downer operation 
first begin ? 

A. 1940, I believe, the fall of 1941 or spring of 
"42. 

Q. Yes. And your duties when you first came 
with your father were superintendent of the elec- 
trical sales? A. That is right. 

Q. Is that correct? A. Yes, applance. 

@. What kind of sales was that? 

A. Appliance, retail applance sales. Then I 
had direction of the electricians at that time. 

Q. And what work were the electricians doing? 

A. Maintenance and repair, new building work. 

@. Knob and tube work in houses? 

A. That is right, cottage work, large electrical 
wiring installations. 

Q. By ‘“‘large’’ you mean buildings and indus- 
[61] 


A. (Interposing.) Yes, we had some new build- 


ings. I was just trying to recall. I believe we did 
| a job for the State of California at the State Hos- 
_ pital my first year I was there. In dollar volume— 


I can’t give you the dollar volume on it. It is a 


| matter of record, however. Our books would dis- 


close. — 
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Q. Approximately how much of a job was that? 

A. I wouldn’t even venture a guess, I might be 
too far off. 

Q. Well, as compared with knob and tube work, 
knob and tube work as I understand it, I would 
like to ask you if I am correct in my understanding, 
that that is just simply wiring of residential houses 
and that sort of work? 

A. That is right. Cottage work is knob and tube 
work. 

Q. Then work on buildings, industrial buildings 
and office buildings and hospitals, if you please, is 
somewhat more complicated and important, isn’t it? 

A. That is right. 

Q. Now, you think you had about one contract 
during the time that you were manager? 

A. Oh, no! There were several contracts during 
that time, but I can’t give you the definite date. 
And incidentally, I am not an electrician, but I 
handled the purchase of the material that was 
needed, and directed the men to the jobs, and saw 
that they were supplied with the materials for the 


job. [62] 
Q. I see. Well, then you didn’t actually direct 
the installations, is that right? A. No, sir. 


Q. Then when the Goold and Downer job was 
undertaken in 1941,—when in 1941 did you say? 

A. Well, I believe it was in the fall of 1941. I 
am not positive about that. 

Q. When that work was undertaken you re- 
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ceived additional salary for services performed in 
connection with that operation ? 

A. Not for the first job that they did. It was in 

’42 that I started to receive a salary from them. 

Q. 1942? A. 1942, that is right. 

Q. And that was $150 a week? 

A. $150 a week, yes. 

Q. And what job was that that they were work- 

ing on at the time? 

A. Stockton Ordnance Depot, installation of 
railroads, and the storm sewers at the Stockton 
Ordnance Depot, and installation of a sewer system 
for the Pollock Shipyards. 

Mr. Mareussen: Exhibit 4-D, please. 
(The Clerk handed the document to Mr. Mar- 
cussen. ) 


Q. (By Mr. Marcussen): I hand you Exhibit 
~4-D, and ask you to state what work that contract 

covers? [63] 
| My. Smallpage: To which we except upon the 
ground the contract itself is the best evidence. 
® A. Well, that was at the Stockton Motor Depot, 
at that time called the Fourth Echelon Base Motor 
Repair Shop. 
Q. (By Mr. Marcussen): Yes. Did you do any- 
thing in connection with that contract? 
A. Nothing. 

Q. Now, the work that you performed then in 

connection with the Downer joint venture, or part- 
-hership, on behalf of your father, I presume was 


| 


| 
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performed in pursuance of this contract which is 
Exhibit 5-E, is that correct? In other words, it was 
a job 

A. (Interposing.) Well, what job was this? 
They had, as I recall, they had two jobs. 

Q. Well, it was a job that they received after 
they had executed this document and entered into 
a general partnership ? 

A. They have never entered into a general part- 
nership that I know of. There was a joint venture 
agreement with Downer. 

@. And on this job you testified to, will you state 
again what were your duties? 

Mr. Smallpage: ‘l’o which we object. Which job 
do you refer to? 

Q. (By Mr. Marcussen): [64] The Downer job 
that you worked on? 


A. Which one? We had numerous. 
@. Any job, all of them? 

A. Well, all of them, you say? 

Q. For the year 1942? A. 7422 
Q. Yes. 

A. 


The Stockton Ordnance Depot Railroad job, 
and the Pollock Shipyards. 

@. No, I want to know what did you do on those 
jobs, Mr. Goold? 

A. Well, I supervised the installation of railroad 
at the Stockton Ordnance Depot, and the first job 
in *41 that went on, storm sewers, were all Downer. 
He taught me the underground business as far as 
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lines and grades were concerned, and I took over 
from there. 

Q. What do you mean by that, you took over 
from there? 

Well, I took over the job and ran it. 

Of the underground work? 

Of the underground work, that is right. 

That was in the year 1942? A. 742. 
Now, didn’t Downer have a superintendent 
an was doing that work before? 

A. He had several of them before I came into 
the picture. [65] 

Q@. What happened to them? 

A. Well, I think that they were incompetent. 

Q. They were dismissed, so far as you know, is 
that right? A. That is correct. 

Q. Now, has your father been a healthy man 
most of his life prior to 1942, so far as you know? 

A. No, he has not. 

Q. What has his illness been? 

A. He has been subject to attacks of arthritis 
since he was 31 years old that I. know of, but it has 
gotten progressively worse. 

Q. Now, in 1942, I think you say he found it 
necessary to leave his business for a period of six 
weeks, part of which he was in the hospital, is that 
correct ? A. That is right. 

The Court: I think, gentlemen, we will have to 
recess at this time. 


LOoPro> 
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You are not through with this witness, nearly, are 
you? 

Mr. Marcussen: No, I am not. [66] 

By ¥ ay 

Q. How long during the year 1942 did you re- 
ceive a salary of $150 a week from the Downer 
operation ? 

A. I don’t know. That is a matter of record on 
the books. 

@. Well, what is your best estimate, do you have 
any estimate ? 

Mr. Smallpage: To which we object on the 
ground the books are the best evidence. 

The Court: The witness already answered that 
he doesn’t have any recollection. 

Q. (By Mr. Marcussen): During the year 1948 
what compensation did you—or did you receive any 
salary at all from the partnership or any of the 
joint ventures in which it was engaged during the 
year 1943? A. No. 

Q. You didn’t? A. No. 

Q. Did you have a drawing account? 

A. Yes. 

Q. How much did you draw? 

A. To the best of my recollection, it was $150 
a week from the Goold and Downer operation, and 
$50 a week from the R. Goold operation, which was 
in fact the Eddy Electric and Mechanical Com- 
pany. 

Q. So that you took out a total of $200 a week? 


Comm. of Internal Revenue 93 
(Testimony of Everett R. Goold.) 


$50 from Eddy Electric? 
Yes, and $150 from Goold and Downer. 
And at the end of the year were those draw- 
ing accounts charged against your share of the 
profits ? A. No. 

Q. Were they charged as an expense of the busi- 
ness, do you know? &. Wo. 


A. I believe that 1s correct. 

Q. And did your father have any salary? 
A. No. 

Q. Did he have a drawing account? 

A. Yes. 

Q. What was his drawing account? 

A. The same. 

Q. 

mA. 

Q. 


Q. In other words, the profit was computed 
without taking into account this $200 a week which 
both of you withdrew? 

A. I don’t understand that question. 

Q. All right. I will ask vou, do you recall what 
the profits were for the vear 1943? 

A. To the best of my knowledge, the profits— 
well. the income tax reports will give that evidence. 
and you have that. 

Q. But you don’t have any recollection of what 
it is right now? [73] A. Not exactly, no. 

Mr. Marcussen: I would like to ask counsel 
whether he is prepared to stipulate that the draw- 
ings were actually charged against the profits and 
not as an expense, that is, they were credited against 
the profits? 
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Mr. Scott: That is a fact, yes. 

The Court: All right. So stipulated. 

Mr. Marcussen: You so stipulate? 

Mr. Scott: Yes. 

Q. (By Mr. Mareussen): In the year 1943 what 
were your duties? 

A. My duties were supervision of various rail- 
road and underground projects for the United 
States Engineers, and—— 

Q. (interposing.) Which contract? Identify it, 
if you can, by. 

A. (Interposing.) Well, I have a sheet here, a 
summary sheet made up by our accountant at our 
request to arrive at our income tax for the year of 
1943, and in which he has summarized these jobs. 

Now, for the year 1943,—is that the question, 
which jobs? 

@. That is the year, yes. 

A. We had a job at Lathrop which was an un- 
loading ramp. I had nothing to do with that. We 
had a job for the California Plumbing, which was 
an underground job, which was [74] rental of 
equipment. I had nothing to do with that. We had 
a job for Pollock-Stockton Shipyards. It was a job 
which I not only had the supervision of, but I had 
the installation of, in other words, I dug the ditch 
and laid the pipe and back-filled it, completed the 
job myself with the aid of two laborers. 

Mr. Smallpage: Just give the dollars and cents 
volume of these respective jobs so the court will 


Comm. of Internal Revenue 95 


(Testimony of Everett R. Goold.) 
know the size and extent of the work which you 
did. 

The Witness: All right. 

Mr. Marcussen: Well, now, I am not interested 

in that just at the present time. 

The Court: All right. Go ahead, Mr. Marcussen. 

The Witness: We had a job for Shepherd and 

Green which was an underground job. 
Q. (By Mr. Marcussen): Shepherd and Green? 
A. Shepherd and Green, in which my only oc- 
cupation was to order the material and see that it 
: was supplied for the job. 
 YTeichert and Company, a housing project, in 
which Mr. Downer started the job, and in the center 
of the job I took over and completed it. 

Q. By that what do you mean? 

A. He was called away to another job, and I 
‘assumed his responsibilities and completed the job 
to its conclusion. [75] 

_ Q. Well, what duties did you actually perform? 
' <A. In other words, installed—well, I actually 
told the men what to do, in other words, to put in 
the catch basins, how to put them in, how to install 
\ them, culverts, and installation of the pipe. 

Q. What pipes were these? 
| A. Storm sewers and sanitary sewers. 
| Q. Ata housing project? 

_ A. Ata housing project. 
\ Q. How much time did you spend on that, how 
}j)many months did that job take? 


| 
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A. I believe I was on that job—well, it is a 
matter of record, my time spent on the job. I would 
say that I was on the job over a month. 

@. Yes. During that time did you devote—how 
much of your time during the course of that? 

A. 100 percent of my time. 

Q. And how about that Shepherd and Green 
job in which you ordered material, how long did 
that take? 

A. Oh, it was a short job, it was not over a 
week’s duration. 

Q. And how about Pollock Shipyard ? 

A. That was a three-day operation. 

Q. And about California plumbing? You didn’t 
do that? 

A. J didn’t jamicipete in that. [76] 

Q. Now, you did this railroad supervision? That 
is the first item you mentioned ? 

A. That is correct. 

Q. How long a time did that take? 

A. (That took sixty days. 

Q. And how much of your time during that 
period? 

A. 100 percent of my time during that period. 

Q. All right. After the Teichert Housing Job 
which you listed, do you have any others in the 
year 1943? 

A. Well, you have already taken—we had a job 
at San Pablo. 

@. What was that? 

A. Which was a sanitary sewer project. 
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Q. For what? 

A. For the San Pablo Sanitary District. 

Q. Is that part of a division, of a municipality, 
do you know, or what? 

A. No, it is a district set up solely for sanitary 
purposes. 

@. And how long a time did that job cover? 

A. Well, it is a matter of record how long these 
jobs took. 


Q. Well, | am asking you for your best estimate. 

A. I can’t recall exactly. 

Q. Your best recollection? [77] 

A. Well, 90 days. 

Q. What was your function on the job? Super- 
vision ? A. Correct. 

@. And did that take 100 percent of your time 
at the time? A. That is right. 


@. Were there any other jobs in 1943 that you 
worked on? 

A. Yes, at the time we were installing the San 
Pablo Sanitary District underground job we also 
installed a railroad spur for Moore and Roberts, 


at Richmond, and I stated that I spent 100 percent 
of my time on the Sanitary District, but now this 
_ refreshes my memory that I did. 


Q. (Interposing.) Both of those jobs? 

A. Both of those jobs at the time, they were in 
the same locality. 

Q. That was supervision also? 

ma Chat is right. 

Q. Now, how many other jobs were there? Just 
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give me the number of other jobs that you haven’t 
mentioned, in 1943. 

A. That I had direct supervision over? 

Q. That you worked on. 

A. That is right. There were a total of seven 


Q@. Seven more jobs? 

A. No; there was a total of seven jobs. 

Q. Oh, a total of seven. You have mentioned 
some of [78] them, and there are several more? 

A. That is right. 

Q. In other words, you were doing the same 
work. Approximately that work was the same as 
you did in 1942, I take it? A. That is right. 

Q. By that I don’t mean the same jobs. 

A. That is right. 

Q. But I mean the same general type of work. 

A. That is correct. 

Q. Now, in 1942, prior to the time that you got 
in on this supervisory work for Downer,—by that 
I mean the Downer job? A. Yes. 

Q. Prior to that time you had been receiving 
$40 a week as general manager of Eddy Electric, is 
that correct? A. That is correct. 

Q. In the appliance department? 

A. That is correct. 

@. And you devoted your entire time to it at 
that time, is that correct? A. That is correct. 

Q. Then some time in 1942 you undertook this 
Downer work, and it continued on into 1943 as you 
have just described ? A. Yes. 


| 
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Q. Who took over your duties in Eddy Electric? 

A. We sold out the appliance business, we went 
out of the appliance business, and then had just 
maintenance. 

Q. When? 

A. That is a matter of record, too. I think it 
was in the year of °42. Our appliances stopped 
coming in in the year of ’41, and as they were sold 
out we stopped the appliance business. 

@. Isee. Why was it that your salary continued 
notwithstanding that your duties discontinued ? 

A. My duties did not discontinue, I went from 
that, as I told you I was directing the electricians 
along with my sales managing of the appliances. 

Q. I see. 

A. And J believe at that time we were building 
a Jap camp, and I had direct supervision of some 
65 or 70 electricians. 

Q. This was in 1942? 

A. Well, now you have got me. It was ’41 or 
"42, I believe it was. 

Mr. Smallpage: Just a moment. 

May I interrupt? 

The Court: Why? 

Mr. Smallpage: ‘To fix the date. 

Mr. Mareussen: Very well, I will stipulate to 
that, your Honor. 

What was the date, counsel? [80] 

Mr. Smallpage: The Japanese camp was created 
after the war was declared. 
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A. We carried on—for the year of 1944 we were 
discontinuing, trying to bring to a close the R. 
Goold and Son and A. E. Downer operation, and 
we drifted that to a close during the year of 1944, 
and in 1945 the operation was solely R. Goold and 
Son, and we continued in the underground and rail- 
road business, and I handled all bidding and super- 
vision of the work on jobs that we did in that year. 

Q. Now, during the year 1942 and 1943 and 1944, 
you have described your duties as being that of 
supervision of these various jobs in this type of 
work. In connection with what contract, or shall 
I say what joint venture, was that work performed ? 

A. R. Goold and A. E. Downer. 

Q@. And A. HE. Downer. 

A. And, as I said before, we were still in the 
electrical maintenance and repair business, and I 
handled that. 

Q. Yes. Now, was there any work in any of 
those years [83] that you performed—I hand you 
Exhibit 1-A in this proceeding and eall your atten- 
tion to the fact that that is what has been intro- 
duced as the Bill of Sale here, and I call your 
attention to Item B appearing on that, and ask you 
whether the Downer operation is that particular 
operation that you refer to? 

A. What particular operation are you referring 
to? ; 

Q. Well, you stated that you performed certain 


; 
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services of supervision on certain construction and 
underground work for Downer? 

A. For R. Goold and A. E. Downer. 

Q. Yes. Now, is that the particular job? 

A. That is not a particular job, that is an ac- 
count or—well, how shall I stated that?—the net 
worth of the R. Goold and A. E. Downer venture at 
the time I purchased a half interest in the business. 

Q. I see. Well, that is the same Downer opera- 
tion, then, for which you performed certain services 
in the years to which you have just testified, is that 
correct ? me) Ebat 1s\ correct: 

Q. Now, during any of these years, did you 
perform any services in connection with the joint 
venture, the R. Goold and F. R. Zinck joint venture 
listed in this Exhibit as Item C? 

In 1942? 

Any of these years? 

Any of these years? [84] 

Yes. A. Yes, I did. 

What years? 

Well, there is a question now as to what year 
the Jap camp work was performed, that was an 
F. R. Zinck operation, and I worked on that, and 
I worked on the storm sewer disposal system of 
F. R. Zinck, the contract was handled in F. R. 
Zinck’s name at the Stockton Ordnance Depot. 

Q. Yes. What year was that? 

A. Well, those jobs are a matter of record. 

Q. You don’t recall what year? 
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A. J don’t recall what year. 

@. What were your duties on that? 

A. In the Jap camp, as I told you, I had direct 
supervision of all the electricians, and I also aided 
in acquiring materials and men for that particular 
job. 

Q. Well, now, did Eddy Electric Company have 
a subcontract from this joint venturer for the in- 
stallation of an electrical system? 

A. That is correct. 

Q. And that is the work you did, is it? 

A. No. I told you I also aided in getting ma- 
terial for the F. R. Zineck Prime contract in the 
form of materials and men. 

Q. Which one? [85] A. The Jap camp. 

Q. The Jap camp? A. That is right. 

Q. Did you get any materials for the drainage 
job? A. Yes. 

Q. Now, how much time did you spend on that? 

A. I can’t state. 

Q. Do you have any recollection at all? 

A. Well, we were pretty busy during this period, 
and it is pretty hard to tell you just how much 
time I allocated to each one of these ventures. 

Q. Yes. Well, was it a week, or was it a month? 

A. Well, it was more than a week, I mean in a 
period of time, why, I would say I spent probably 
five percent of my time. 

Q. Over what period of time? 
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A. Well, for the jobs mentioned, on those jobs, 
whatever the period of those jobs was. 

Q. Which jobs? 

A. The Jap camp and the storm drainage sys- 
tem. 

Q. I see. Now I refer you to Item D on this 
Bill of Sale which is referred to as the Linner Joint 
Venture, and ask you if you performed any services 
in connection with that? 

A. There were no services performed by either 
R. Goold or myself. [86] 

Q. Yes. And I will ask you whether or not you 
performed any services in connection with Items E 
and F which I understand is the C. L. Wold ven- 
ture ? 

A. Only to the extent that we did have a sub- 
contract on the sanitary system in that operation, 
and I had no direct supervision. It was merely a 
matter of aiding and abetting in getting men and 
material for the job. 

Q. I see. And you said who had the subcontract 
on that? A. R. Goold and A. E. Downer. 

Q. In other words, that is this first joint venture 
had a subcontract from this other joint venture ? 

A. That is correct. 

Q. Now, in 1946 what were your duties? 

A. We continued in the same line of business, 
R. Goold and Son, as a partnership, continued in 
the underground and railroad business and electri- 
eal work with the joint ventures of C. E. Kennedy 
as contractor. 
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Q. In 1947? A. Continued. 

Q. Now, during the year 1943, what men did you 
have working under you? 

Mr. Smallpage: To which we except, and ask 
counsel to specify whether he means the number of 
men, or an enumeration of the payrolls? 

The Court: You mean the names of the men, or 
how [87] many, or 

Mr. Marcussen: (Interposing.) All right. I 
will strike the question and start over again. 

Q. (By Mr. Marcussen): How many men did 
you have working under you during the year 1943? 

A. It varied from as low as ten men up to three 


hundred men. 

Q. What type of work were they doing? 

A. Underground work, and railroad work, and 
electrical work. 

Q. Laboring work? 

A. The installation of railroad tracks, and the 
installation of storm sewers and sanitary sewers 
and electrical work. 

Q. Yes, but these men that you referred to, what 
work were they doing? Actually, were they labor- 
ers ? 

A. Actually, as the union classified them, some 
were pipe layers, some were track laborers, some 
were engineers, and of course, common laborer. 

Q. Now, what engineers did you have working 
for you? A. Operating engineers. 

Q. By that you mean of the A.F.L.? 
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A. Equipment operating engineers, that is what 
they are called. 

Q. Yes, excavators? [88] 

A. Excavators and shovel operators, motor pa- 
trol operators, anything in the heavy equipment line 
were operated by operating engineers. 

Q. You don’t refer to civil or mechanical en- 
gineers, do you? A. No. 

Q. By the way, did you finish your work at the 
College of the Pacific and take a degree there? 

A. I received a Bachelor of Arts Degree. 

Q. Bachelor of Arts Degree? 

A. That is right. 

Q. Now, did Mr. Downer work for you during 
the year 1943, or under your supervision ? 

A. We were joint venturers. 

Q. Did he work under you? 

A. We worked together. 

Q. Didn’t you testify on direct yesterday that 
Mr. Downer and another individual, who received 
substantial salaries, worked under your super- 
vision ? 

Mr. Smallpage: To which we object on the 
ground there are two Downers. 

Kindly specify which one you mean, counsel. 

Mr. Marcussen: The witness is here testifying. 
I don’t have that information. 

The Court: Go ahead. Objection overruled. [89] 

A. Mr. L. Downer was directly a joint venturer 
on an equal basis. 
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Q. (By Mr. Marecussen): Equal basis with 
whom? 

A. With R. Goold and Son in the joint venture 
of R. Goold and Son, and A. EH. Downer. 

Q. Well, was it your understanding that A. E. 
Downer—you said that it was L. Downer, is that 
correct ? A. That is correct. 

Q. Did he have the major interest, and was he 
in control of A. EK. Downer? 

A. He was a joint venturer with R. Goold. 

Q. Who was A. E. Downer? 

A. A. E. Downer was working for John Pistano 
when R. Goold met him, and then they worked to- 
gether as joint venturers in the underground busi- 
ness. ~ 

Q. Well, who was he to L. Downer? 

A. L. Downer and A. E. Downer are one and the 
same person. 

Q. That is what I am getting at. 

Now, I think you stated that R. Goold and Son 
were in a joint venture with A. E. Downer. Wasn’t 
it the joint venture as is shown here by Exhibit 
4-D? Wasn’t it between Downer and R. Goold, your 
father ? 

A. Previous to 1943, yes, but after 1943 the R. 
Goold [90] and A. E. Downer operation was, in fact, 
R. Goold and Son, and A. E. Downer. 

Q. Simply by reason of the fact that you came 
into the business with your father? j 

A. Correct. 
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Q. Now, who was the other man that you testi- 
fied to yesterday that was under your supervision, 
receiving a salary of $7500? No, that was Mr. 
Downer, wasn’t it? 

Was that Mr. Downer? 

A. Mr. Downer received that amount of money 
as a drawing account in the joint venture of R. 
Goold and A. EK. Downer. 

Q. In other words, that wasn’t his salary at all 


so far as you knew, was it? A. No. 
Q. That was his drawing account in the joint 
venture ? A. Thai is correct. 
Q. Now, you said that C. E. Kennedy received 
$12,000? A. ‘That is correct. 
Q. And was that his drawing account? 
A. That is correct. No, no; that was his salary. 
Q. That was his salary? 
A. That was his salary. 
Q. And from whom did he receive that salary ? 
A. From the joint venture of Wold, Midbust and 


| Anderson and Ringrose and C. E. Kennedy. [91] 

Q. And did you testify that he was working 

under your supervision ? 

| <A. I do not believe that I testified that he was 

working under my supervision. If I did, I was 
incorrect in the statement. 

| Q. Yes. This railroad work that you referred to, 

| 

\ 

| 

| 


who drew the plans for that? 
A. The United States Engineers. 
Q. And who set out the stakes? 
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A. The United States Engineers. 
Q. On all of these jobs that you worked for for 

Downer, did the United States Engineers partici- 

pate and oversee the jobs? 

A. I was not working for Downer in the year 
of 1943. I was working as a joint venturer with 
Downer in the year of 1943. 

Q. I am talking about all these Downer jobs. 
These were Downer jobs that you did the super- 
vision on, were they not? 

A. They were R. Goold and A. E. Downer. 

Q. I understand that. I just wanted to be sure 
we understood each other. 

When I refer to the Downer jobs, I mean the 
work that you and your father and Downer were 
doing pursuant to a joint venture or partnership 
agreement, that R. Goold had in [92] the beginning, 
and later R. Goold and Son had with Mr. Downer. 
Now, when I refer to the Downer work, that is what 
I am referring to. A. I see. 

Q. Now, all of your work, I think most of your 
work, I think you testified, was performed on the 
Downer contracts and under the Downer job, is that | 
correct ? A. Most of it. 

Q. Yes. Now, on those jobs were there United 
States Engineers present supervising the laying out} 
of the stakes and surveying ? A. Correct. 

Q. And all that sort of thing? 

A. That is correct. 
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Q. And didn’t they direct you in the operation? 

A. Absolutely not. 

Q. Well, you just simply followed out the stakes 
and the technical matters that they had laid out, is 
that correct? 

A. We had a set of plans, and the Engineers laid 
out the stakes, and then, our plans, we installed the 
railroad trackage and the underground work. 

Q. Now, what plans are these? Your plans you 
referred to? 

A. The plans upon which we figure in the jobs 
which were put out by the United States Engineers. 

Q. Yes. You didn’t draft these plans, did you? 

A. Absolutely not. 

@. And the United States Engineers did? 

A. That is correct; that is correct. 

‘| @. Then your job in this thing was supervising 
the men in the actual performance of the physical 
i} work, isn’t that correct? 

A. Correct; that is correct. 

Q. And wasn’t Mr. Downer on those jobs too? 

A. Mr. Downer was never on a railroad job. 

Q. Isee. He was, however, on the underground 
work ? 

A. He was on the underground work. He broke 
;(/me into the underground work in 742. 

Q. Yes. You worked under his tutelage then 
during the year °42? A. To start. 

— Q. Now, what about the year ’432 

A. °43 T handled the jobs myself. 
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Q. Was he there at all? 

A. At times. Other times he was not present. 

Q. Now, what was your total income in the year 
19422 

A. It is a matter of record on the income tax 
report. You have my reports here, I believe. 

Mr. Mareussen: I don’t think we do. 

Counsel, do you have them? [94] 

Mr. Scott: The year 743? 

Mr. Mareussen: 1942 Income Tax Return. 

Mr. Seott: I have a file copy. 

Mr. Mareussen: Yes. May I see that? 

Mr. Scott: No, I am afraid I spoke without— 
let me see (Examining documents). No, I don’t 
have it. I am sorry. . 

Q. (By Mr. Marcussen): Do you have any idea 
at all what you earned, total earnings were in 1942? 

A. No, I don’t reeall. 

@. Now, in 1942 did you have any income other 
than from Eddy Electric Company and your income 
from the Downer operation ? A. 1942? 

Q. Yes. A. None that I recall. 

Q. Yes. And in 1942 what was the extent of 
your property holdings entirely apart from—well, 
as of December 31, 1942, what was your net worth? 

A. I don’t believe I prepared a statement for — 
the year of 1942. 

Q. I beg your pardon? 

A. Financial statement for the year of 1942. 

Q. What property did you own? 

A. My home 
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Mr. Smallpage: (Interposing.) To which we 
except. [95] 

The Court: Objection overruled. 

What did you own? 

The Witness: A home. 

Q. (By Mr. Marcussen): A home? 

A. Yes, sir. 

Q. Did you own it fully without a mortgage on 
it? 

A. °42? That I would have to recall. I would 
have to refer to my books to see whether it was 
paid for at that time. 


@. When did you buy your home? 

A. 1940, I believe. 

Q. What was the contract price? 

A. Near $7,000. 

Q. And can you recall now, was it under a 


mortgage ? A. Yes, it was. 


Q. How much of a down payment did you make 


in 19402 


A. Four or five thousand dollars at the time. 
Q. You don’t recall when the mortgage was paid 


off, or the balance ? A. No, I don’t. 


Q. What other property did you have at the end 


| of 1942? A. An automobile. 


Did you own that completely ? 

Yes. ; 
What kind of an automobile? [96] 
1940 Chevrolet Sedan. 

What else did you own? 
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A. Home furnishings. 

Q. Is that all? 

A. Some stock in the Union Oil Company. 

@. How much? 

A. It didn’t amount to much. I think four shares 
in the Union Oil Company. 

Q. Did you get that as a result of an employee 
participation plan? A. Correct. 

Q. Is that all the property you owned at the 
end of 1942, so far as you ean recall? 

A. So far as I can reeall. 

Q. During the year 1942 do you recall whether 
or not you sustained any losses of any kind that 
you might have reported on your income tax return ? 

A. Well, I believe there was a theft of a radio 
and some clothes from our home at the time we were 


moving in. 
Q. Did you claim that on your income tax 
return ? A. I don’t recall. 


@. What was the total loss? 

The Court: How is that material? 

Mr. Smallpage: It is immaterial. 

Mr. Marcussen: J am attempting to ascertain, if 
your [97] Honor please, we do have information 
in the record, and we are prepared to introduce the 
return for 1943, which contains a computation on 
1942, and it shows here, for example, I think a 
total, the total tax paid in 1942 of some $47.00. I 
am just putting into the record 

The Court (Interposing): Well, you are just 
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interested in the earnings and net worth of this 
witness, aren’t you? 
Mr. Marcussen: Yes. I merely want to estab- 
lish what was his total income in 1942. He says he 
has no recollection. 
The Court: Well, you have the return, haven’t 
you? 
Mr. Mareussen: I have the return of 1948, and 
on it a computation of the tax, that he showed a 
tax of $47.00 that he paid for 1942, and this infor- 
mation just lays the foundation to show what the 
: fact was for ’42. 
_ The Court: Well, I think that we don’t have to 
go thoroughly into it. I think even that would be 
enough for your purposes. 

Mr. Mareussen: Very well, your Honor. I will 
discontinue that line of questioning. 

Q. (By Mr. Marcussen): Now I hand you this 
document and ask you to state what that is. 
Mr. Smallpage: May I see it, counsel, please? 
Mr. Marcussen: His 1943 income tax return. 
Mr. Smallpage: I haven’t seen it. [98] 
A. That is my 1943 income tax return. 
Q. (By Mr. Mareussen): Is that your signa- 
ture here at the foot of the first page? 
| <A. Yes. 

My. Marcussen: I offer that in evidence, if your 
Honor please. 

The Court: Accepted in evidence. 

Mr. Mareussen: As Respondent’s—— 


116 E.R. Goold vs. 


(‘Testimony of Everett R. Goold.) 
The Clerk: Exhibit X. 
(The 1943 Income Tax Return referred to 
was marked and received in evidence as Re- 
spondent’s Exhibit No. X.) 


Mr. Marcussen: And I ask for leave to submit 
a GOpy. 

The Court: Leave granted. 

Mr. Smallpage: Will you furnish us a copy? 

Mr. Marcussen: Don’t you have a copy ?? 

Mr. Smallpage: No, we have none. 

Mr. Marcussen: You don’t have a copy here? 

Mr. Smallpage: I haven’t got a copy. 

Q. (By Mr. Marcussen): Do you have a copy 
of that return, Mr. Goold, the year 1934 income tax 
return ? : 

A. I presume that our accountant has it in his 
hands. I wouldn’t know. Our papers have been dis- 
turbed so I don’t [99] know whether they are in 
our office, or the Internal Revenue Department’s © 
office, or the Attorney’s office. 

Mr. Marecussen: Very well. 

Now, counsel, if you tell me after the trial of this 
ease that you don’t have a copy of this return, I 
think you should make arrangements now to with- 
draw it and have a copy made. I would like to have 
a copy made for you, but we don’t have facilities 
for providing copies beforehand. I regret it very 
much. I will certainly stipulate that you may with- 
draw it. I will provide you with the copy so that 
you can have one made from that. 
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Mr. Smallpage: Very well. 

@. (By Mr. Marcussen): Now I want to take 
you back, Mr. Goold, to conversations that you had 
with your father in 1942 about your coming into 
the business. 

Now will you please state to the Court the approxi- 
mate time when those conversations first took place? 

A. in 1940 my father bought out his partner, I 
believe I stated that yesterday. At that time he gave 
me the opportunity to come into business with him. 

@. What did he say to you? 

A. He gave me the opportunity to purchase a 
half interest in the business if I could prove that I 
was worth the money, worth the—that I had the 
value to him as a partner. [100] 

— Q. You were working at the time with Union Oil 
: Company ? A. ‘That is correct. 
@. And on your oath I want you to recollect 
: whether or not he told you that he would let you 
purchase an interest in it, or whether or not he 
would eventually give you an interest in that busi- 
ness, on your oath to this Court? 
| A. Never at any time did he say he would give 
| me an interest in the business. 
| Q. Never at any time? 
| <A. Not to the best of my recollection. 
, Q. And at that time in 1940 did you discuss with 
him on what basis he proposed that you might pur- 
chase an interest ? 
A. I didn’t. It didn’t enter my mind. I was 


| 
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glad for the opportunity to show whether I could 
be of enough value to him to become a part owner 
in the business. 

Q. Yes. Now, that was upon the occasion of your 
entry into the business as an employee in 1940? 

A. That is correct. 

@. Now, when was your next conversation with 
your father about purchasing an interest? 

A. Well, it was the year 1942 we discussed it. 
Well, when he took sick is when we actually began 
to discuss this. 


@. Can you place that? A. No, I can’t. 
Q. As to month? [101] A. I can’t. 

(. You don’t know the month? 

A. No, I don’t. 


@. You don’t know whether it would be in the 
first half or the last half of 1942? : 

A. No, I don’t, but I imagine that we could pro- 
duce hospital bills and show was the exact dates 
were. 

@. Well, I am not interested in exact dates, but 
you don’t know whether it was January or Decem- 
ber, do you? 

A. No, I don’t. That was six years ago, and it # 
is pretty hard to remember things for six years. 

Q. How many conversations did you have in J) 
1942, if you remember ? | 

A. Oh, I don’t know. 

@. Did you have several ? Aeevies. 

Q. And on the first of those conversations, what 
did your father say to you? 
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A. I don’t remember. 

Q. What did you say to him? 

A. I don’t remember. 

Q. Well, in the next conversation that you had 
with him, what did your father say to you, and 
what did you say to him? 

A. You want exact words, or generalities ? 

Q. No, if you know the exact words? [102] 

A. I don’t know the exact words. 

Q. What was the substance? 

A. The substance of the conversation was that 
it was time—he said that I had proved my worth in 
the business, and that he was discussing it with the 
attorney and our accountants to see by what method 
this business could be purchased. 

Q. Now, who was the attorney and who was the 
accountant ? 

A. Mr. Smallpage and Mr. Scott. 
 Q. And did he tell you what Mr. Smallpage and 
Mr. Scott had told him at all about how that naueee 
be done? 
| A. No, I don’t believe we discussed that. The 
next thing I knew I was working, busy, busy with 
\the business, and he had the papers, and he said, 
‘*Here is the setup, they have got the papers. If you 
{like the looks of it, fine,’’ if the note was all right, 
why, it was all right for me to sign. 

Q. Now, you don’t recall when that was? Well, 
when you signed, that was on January 3, 19453, is 
that correct? 


| 
| 
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A. I believe that is correct. That is evidenced 
on the face of the note, I believe. 

Q. And what did you say to your father at the 
time ? A. Well 
Q. Are you referring to some notes now that 
you have? 


A. No, I haven’t. I am just making some notes 
as you talk. Is that all right? 

Q. That is quite all right. [103] 

A. At the time he told me that he couldn’t give 
me a half interest in the business because it would 
be unfair to my sister. 

@. Yes. 

A. And that is why the promissory note was exe- 
cuted, and it was to be taken from my estate in the: 
event of his death, in the event of his death I would. 
have to pay back, I would have to pay back all the 
gift portion of that that had been assigned on the 
back of the note. 

@. He said what? 

A. He said that any time—it would not be fair 
to my sister, he put this down advisedly, it wowd 
not be fair to my sister for him to give me a portion 
of the business, that I must purchase it. 

Q. And did you go over with him the figures on 
the Bill of Sale here ? | 

A. I didn’t pay much attention to them, to be 
honest with you. 

Q. You didn’t pay any attention to these? 

A. I looked at them, but after all, he had been 
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in business a good many years, and it was a sound 

_ business deal. I took his advice when he said it was 
all right. 

@. You signed upon his suggestion ? 

A. No, I read the thing through and saw, as far 
_ as I could see it was fair to me. [104] : 
Q. I thought you said you didn’t give it any 
| consideration ? 
| <A. Well I didn’t give it any consideration. After 
| all, if a man had been in business for thirty years, 
| and I had been under his tutelage for some two and 
a half years, then—for two years, I took his advice 
that it was a good, sound business deal. 
Q. You didn’t have any conversation with him 
at all as to the valuations? 

A. Well, he said these were taken out of the 
books, these were the figures out of the books as far 
as he could ascertain, and he did mention that on 

the Marysville job there was an anticipated profit. 

Q. Yes. And I think you said something yester- 
i) day, that you had a conversation with him at the 
| | time, that an adjustment would be made in the 
( event that there were any losses on that? 

| A. That is right. 
( | @. And what did he say about the prospect that 


| there would be any losses? 
| A. He didn’t think there would be any losses 
| on that job. 
| Q. He didn’t think there would be any? 
gi A. No. 


| 


| 
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Q. Is that all you can recall of your conversation 
with your father at the time? 

A. Well, yes, I believe that is all I can recall at 
the [105] present time. 

Q. He didn’t say anything, did he, about any 
other adjustments that might be made on that fig- 
ure? 

A. No, not that I know of. 

Q. Yes. Now, you stated that at that time, on 
January 2, 1943, that he said that it would be neces- 
sary for you to make up any gifts that he would 
make on his business to your sister, is that correct? 

A. No, no, that is not correct. 

@. Well, what did you say about that conversa- 
tion on January 2? 

A. In that conversation he was trying to tie in— 
he told me that he couldn’t give me an interest in 
the business, he would have to sell it to me, and 
that it would not be fair to my sister if he was to 
give it to me, and so he made me sign the promissory 
note for the interest in the business. 

@. And did he have any conversations with you 
thereafter about any gifts that he would be making 
to you? 

A. Only after he had made the gift. 

Q. Only after he had made the gift? 

A. That is right, and he told me at that time 
that those gifts that he made, in the event of his 
death his will is set up as such that any gifts that 
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he had made on this note would be adjusted, so that 


my sister and I would share and share alike. [106] 

Q. When was this that your father first had a 
conversation with Mr. Scott and Mr. Smallpage 
about this matter ? 

Mr. Smallpage: To which we object upon the 
ground it calls for a conclusion of the witness, and 
a matter not within his direct knowledge. 

The Court: Objection overruled. 

The Witness: State the question again, please. 

(The pending question was read by the Re- 
porter, as follows: 

‘Question: When was this that your father 
first had a conversation with Mr. Scott and Mr. 
Smallpage about this matter ?’’) 


A. Well, I don’t know. 

Q. (By Mr. Marcussen): Was it at or about 
the time of his illness? 

A. Icean’t recall that. 

Q. Well, didn’t you state a moment ago that you 
first had serious conversations with your father 
about actual proposals for a transfer of a half inter- 
est to you after he became ill? 

A. That is correct. 

Q@. And did he say he would talk to Mr. Scott 
and Mr. Smallpage? 

A. He didn’t say anything about talking to them. 

@. What did you say a moment ago when you 
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mentioned that [107] conversation he had with Mr. 
Scott and Mr. Smallpage? 

A. When he presented the bill to me he said 
that Mr. Scott and Mr. Smallpage had drawn up 
this bill of sale. 

Q. Now, then, when you examined this, didn’t 
you think that that was a rather harsh terms for 
you to undertake, to take a half interest in this 
business ? A. No, I didn’t. 

@. You didn’t think it was? A. No. 

@. You thought it was perfectly fair? 

A. That is right. After all, the accountants and 
the attorneys had drawn it up, and I thought that 
it was a fair proposition. 

Q. As a matter of fact, it is very fair, isn’t it, 
Mr. Goold? A. I don’t know. 

Q. Well, do you know whether it is fair or not? 
Can you get $100,000 any place without paying in- 


terest for it? Do you know? A. No. 
Q. Do you know any place besides your father 
where you could get that? A. No. 


@. You don’t know of any place where anybody 
would give you $100,000 and permit you to pay for 
it at the rate of 25 [108] per cent of the profits you 


would get on that $100,000? A. No. 
Q. You don’t know of any place where that 
could be done, do you? A. No. 


Q. Well, you must have come to the conclusion 
that it was more than fair, didn’t you? 
A. Why, certainly! 


Comm. of Internal Revenue 125 


(Testimony of Everett R. Goold.) 

Q. Now I hand you Respondent’s Exhibit X, 
which is your 1943 income tax return, and call your 
attention to the fact that on line 9 here there is an 
item of $30,258.57. A. Yes, sir. 

Q. Which you appear to have reported as your 
one-half of the total income which you received 
from this business, and ask you whether you can 
recall now what the total amount of the income of 
R. Goold and Son was for 1943? 

A. It should have been in the neighborhood of 
60,000 for the total income. 

@. That is 60,000 for your share? 

A. No. 

Q. $30,000 shown on your wife’s return, is 


' that correct? 


A. Well, I don’t know whether that is correct 
or not. Where is my wife’s return? 

Q. Well, it is a stipulated fact. [109] 

A. Oh! : 

Q. That you took half of the income and re- 


_ ported half of the income for your wife, so that the 
| total share, your total share covering your wife and 
yourself as you reported it, would be some $60,000. 


A. I see. 

Q. And you had a half interest in the business? 

A. Correct. 

Q. So that the total profits would be $120,000, 
wouldn’t they ? A. ‘That is correct. 

Q. So the total profits that you yourself made 


_ under the community property laws, and which were 


subject to your control, were $60,000, wasn’t it? 
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AD ies: 

Q. Now, what attempt did you make to make any 
payments on that note out of those profits? 

A. None. 

Q. You didn’t do anything, and can you offer 
any explanation as to why none was made? 

A. Very definitely. 

Q. What was the reason? 

A. Well, the income return was made up in 
March of ’44, and in September of ’43 we were 
under renegotiation for all War contracts, and 
under advice of counsel, and for that reason [110] 
we made no payments on the note. 

Did you talk that over with counsel? 

Yes, sir. 

You, yourself, or » did your father? 

Oh, Lord, I don’t know. 

You don’t know? A. No, I don’t. 

Do you recall having a conversation with 
your eather about whether or not you should make 


:DOPOPO 


any payments? 
A. Well, we surely must have discussed it, or a — 
payment would have been made, and I presume the 
reason for the payment not being made was that 
we were under renegotiation, and Mr. Smallpage 
was handling the renegotiation matters. 
Q. On what item were you under renegotia- | 
tion ? | 
A. <All War contracts were under renegotiation. 
Q. When was all this renegotiation completed, 
do you recall? 


—_ 
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A. It was in the late spring or early summer of 
"43 or *44. 744, I believe. 

Q@. Yes. And was any attempt made at that 
time to make any adjustment on this note for the 
profits that you had received from the business in 
the preceding years? A. No, sir. 

Q. And why was that? 

A. Well, for the reason stated, we were in an 
unstable [111] situation, we didn’t have a definite 
record back from the renegotiation Board until 
late in the summer, or the early summer, I don’t 
know the exact dates. 

Is that a matter of record? Do you have that? 
Do we have that on record here? 

Q. I am just asking you. After all the re- 
negotiation matter had been settled, Mr. Goold, why 
was no attempt made to pay the proportion of the 
profits that you undertook to pay on this note from 
the profits of the preceding years? 

A. Well, I stated that we were under renegotia- 
tion, and after that time was cleared, it was a short 
_ time after that we were under scrutiny of the Inter- 
' nal Revenue Department, and the thing was con- 
tinually in a turmoil, and on advice of counsel we 


,| did nothing about payments on the note. 


| Q. Did nothing about payments on the note at 
_| all? A. No. 

Q. Did counsel tell you that? A. No. 

Q. Did you have a conversation with your father 
about it? A. We discussed that. 
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Q. And it was he that had the dealings with 
counsel, is that correct? 

A. Well, we both had dealings with counsel at 
various times. 

Q. Yes. Did your father have any conversation 
with you [112] as to about what he proposed to do 
pending the outcome of the investigation by the 
Bureau of Internal Revenue? 

A. No, we were under advice of counsel. 

(). He just said, so far as you know, ‘‘ Don’t do 
anything on this thing, the thing is subject to the 
scrutiny of the Bureau of Internal Revenue,’ is 
that correct ? 

A. Yes, sir, or words to that effect. 

Q. Yes. I think you testified yesterday to a 
figure of six or seven million as the gross value of 
the business you were doing. Do you recall what 
year that was for? 

A. That was for the total, I believe, that was for 
the total War operation, wasn’t it? 

Q. I don’t know. It was your testimony, Mr. 
Goold. 

A. Well, I don’t recall either. If it is a matter 
of record we could find it. 

Q. Well, what is the fact about it? 

A. Well, as far as I know, the year of °48, 42 
and °43 and °44, it was in the neighborhood of six 
and seven million dollars worth of business we did 
under the R. Goold and Son and joint ventures. 

Q. All of the joint ventures are included? 
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A. That is right. 

Q. Now, what types of contract were those? 

A. War contracts. 

@. Yes. What arrangements were made for com- 
pensation to [113] the contractors? Was it on a 
cost-plus basis? 

A. We had no cost-plus work. 

Q. No cost-plus work? 

A. I believe that there is only one job that we 
did on a—No, it was not.a cost-plus basis either. I 
believe we had no cost-plus work, to my knowledge. 
No job that I worked on, at any rate, did we have 
cost-plus work. 

Q. Was it fixed fee? 

A. No, most of this was contracted for on the 

basis of competitive bids. 

@. Yes. And who had these contracts? The 
other parties that were the joint venturers with 
your father ? 

A. R. Goold and Son, and A. E. Downer and 
other joint venturers. 

| Q. Well, I am asking you now on the joint 
| ventures that your father and you had with these 
| various other parties? A. Yes. 

| Q. Whether or not it was your side of the joint 
venture or the other side of the joint ventures that 
| got the contracts from the government ? 

| 

| 


A. Well, R. Goold and E. R. Goold figured most 
of these railroad and underground jobs, in their 
| office, and prepared the bids. 


130 E.R. Goold vs. 


(Testimony of Everett R. Goold.) 

Q. Wiull you answer the question, Mr. Goold? 
Who got the contracts? [114] 

A. R. Goold and A. E. Downer and C. E. Ken- 
nedy and R. E. Goold. 

Q. Now, isn’t it a fact that it was Mr. Downer 
and Mr. Zinck and the other joint venturers who 
got the contracts and came to your father with the 
contracts and said, ‘‘Here, will you go in with us 
on these contracts ?’’ A. No. 

Q. What contracts do you know of that your 
father, or you and your father, actually got? 

A. Well, the 

Mr. Smallpage: Just a minute. 

I will ask the Court to have counsel explain the 


word ‘‘got.’’ 

Do you mean by that, counsel, negotiated with the 
Government, competitive bids? 

Mr. Marcussen: Exactly. 

Mr. Smallpage: O. K. 

Q. (By Mr. Mareussen): And with the con- 
tracting parties? 

A. And with the contracting parties? The year 
of 1943 the Lathrop Unloading ramp, the Pollock- 
Stockton Shipyards, Shepherd and Green, Oscar H. 
Vetter, which was a Happy Camp job, which I had 
nothing to do with; the Capital Construction Com- 
pany, Caston and Ball, WP Classification yard. We 
classified that, they were the prime contractors in 
the WP Classification [115] yard. The crane spur 
track at the Stockton Ordnance Depot. 
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Q. And who signed that contract? 

Mr. Smallpage: To which we object on the 
ground that the contracts themselves are the best 
evidence. 

The Court: Is the contract in? 

Mr. Mareussen: No, it is not, your Honor. 

The Court: If the witness knows, he may answer. 

A. I don’t know. 

Q. (By Mr. Marcussen): Did you ever sign a 
contract with the government, your own name, on 
behalf of R. Goold and Son, or yourself, or any- 
body ? A. Yes, I have. 

Q. You actually signed a contract? 

A. Yes, I have. 

Q. And entered into a contract, you yourself 
personally ? 

A. Not myself personally, but for the joint ven- 
turers. With the joint venturers I have signed 
contracts. 

Q. What name did you put down? 

A. E. R. Goold. 

Q. Now, then, I think you testified that with 

respect to the Marysville contract, which was part 
|) of the Wold joint venture es: 

Q. That an adjustment was made to take into 
account the [116] loss, or not the loss but the reduc- 
tion in the anticipated profit; is that correct? 

The Witness: Would you state that again, 
please ? 
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Mr. Marcussen: Would you read the question, 
please ? 
(The pending question was read by the Re- 
porter, as follows: 
‘‘Question: That an adjustment was made to 
take into account the loss, or not the loss but the 
reduction in the anticipated profit; is that cor- 


rect ?’’) 
A. Yes. 
Q. (By Mr. Marcussen): What was the amount 
of that item, do you recall? A. No, I don’t. 


Q. I call your attention to the fact that on Ex- 
hibit 8-C, which is the back of a note containing 
endorsements for gifts and payments and other 
adjustments,—— A. Yes. 

Q. That there was first an item of $50,000 
entered here as an adjustment under the date of 
‘¢12/31/48,”’ and it is under the heading of ‘‘Credit 
by error made in computation of value of interest 
sold,’’? and that the item appears there as $50,000, 
and that that is stricken out, and that underneath 
it is placed the item, ‘‘$29,259.”’ 

How do you explain the $50,000 adjustment? 

A. I don’t. That was done by counsel. [117] 

@. It was done by counsel. Did you have any 
conversation with your father about it? 

A. I don’t recall any. 

Q. You don’t recall? A. No. 

Q. You don’t have any idea what that $50,000 
is about? Bear in mind, now, Mr. Goold, that this | 
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is your note, one hundred thousand dollar note, and 
there appears on back of it an endorsement of £50,- 
000, and you state to the Court that you don’t know 
what it is about? 

Mr. Smallpage: Just a minute! To which we 
object because the note shows that that $50,000 was 
seratched out. 

Mr. Marcussen: I object to counsel informing 
the witness, who is answering the question. 

Mr. Smallpage: Well, I object to the question 
because 
The Court: Objection overruled. 

Go ahead. Answer the question. 
Mr. Smallpage: Let us see the note, please. 
The Witness: Now, what is the question? 

(The pending question was read by the Re- 
porter, as follows: 

‘‘Question: You don’t have any idea what 
that $50,000 is about? Bear in mind, now, Mr. 
Goold, that this 1s your note, one hundred 
thousand dollar note, and there appears on back 
of it an endorsement of $50,000, and you state 
to the Court that [118] you don’t know what 
it is about?’’) 


A. No. 

Mr. Smallpage: ‘To which we take an exception. 
[It does not bear an endorsement of $50,000. 

_ The Court: The witness answered he doesn’t 
a 
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Q. (By Mr. Marcussen): Do you know what 
the twenty-nine thousand dollar figure is for? 

A. There was some discussion on that, and I 
believe that was to correct the anticipated profits 
in the Marysville operation. 

Q@. And at the end of 1948 do you know whether 
the profits were known of the Marysville operation — 


at that time? A. At the end of *43? 
Q. Yes. A. I don’t know. : 
¥ ¥* * 


C. E. KENNEDY 


called as a witness for and on behalf of the Peti- © 
tioner, having been first duly sworn, was examined 
and testified as follows: 
Direct Examination 
& * * 
By Mr. Smallpage: 

Q. Now, Mr. Kennedy, did you have occasion } 
to have any conversation with Mr. Rolly Goold, the }. 
father, during the year 1943 with respect to the 4, 
son’s acquiring an interest in his business ? i 

Mr. Marcussen: Object to the question, if your ]} 
Honor please, immaterial in this case what conver- | 
sation he had with the father. | 

The Court: Overruled. 

A. Well, I discussed with him from, well, even ]' 


prior to 48 when he contemplated taking his son }! 


in partnership. | 
Q. (By Mr. Smallpage): Just give us the sub- ] 
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_ stance of the conversations which you had with him. 


Mr. Marcussen: Same objection, if your Honor 
please. The father has not even been called to 
testify as to what those conversations were. The 
father is the best person to call to state what he 


said to anybody. It is hearsay in any event, if 


your Honor please. [124] 

The Court: Objection overruled. Answer the 
question. 

The Witness: You want——? 

The Court: Just in general, what did he say? 

Q. (By Mr. Smallpage): Just in general? 

A. In general he told me in ’42 that he contem- 
plated taking his son in business with him. 

The Court: Any other questions? 

The Witness: And when he did take him in 


/business with him, he told me the basis on which 


he took him in the business, which was that he 


would take—I remember the exact wording of it 


—he said he was going to take a one hundred thou- 


‘sand dollar non-interest bearing note for a half 
Interest in the partnership. [125] 


* * * 


GEORGE ROLLIN GOOLD 


‘ealled as a witness for and on behalf of the Peti- 


tioner, having been first duly sworn, was examined 


‘iand testified as follows: 


Direct Examination 
The Clerk: State your name and address. 
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The Witness: George Rollin Goold, 1651 West 
Flora Street, Stockton, California. 

Q. (By Mr. Smallpage): How old are you, Mr. 
Goold? A. 61. 

How many children have you? 

Two. 

What are their names? 

Lela and Everett. 

What is Lela’s last name? 

Lela McQuilken. 

What business are you engaged in at the 
present time? A. Contracting. 

Q. What type of contracting? 

A. Electrical and heavy construction, railroad 
work, sewers and water. 

Q@. Are you at the present time engaged in any 
type of that business? A. Very actively. 

@. What particular contract? 

A. At the present time we have a contract with 
the East Bay Municipal Utility District for install- 
ing about 25,000 feet of pipe in the Orinda Dis- 
trict. That job is under progress now, about half 
completed. [130] 

Q. Now, during the year 1940, were you engaged 
in the business of the Eddy Electric and Mecnani- 
cal Company ? A. 1942? Yes, sir. 

@. Whose business was that? 7 
A. At the start of 1940 it was a partnership, 
owned by E. W. Suplick and myself. 

Q. And when did you buy him out? 


OPOoOPOPSA 
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A. Jn May, I think it was, in the month of May 
of 1940, May or June. 

Q. And thereafter did you conduct that busi- 
ness as a Sole proprietorship ? A. Yes, sir. 

Q. In 1941, was there a change in the type of 
business which you conducted ? 

A. 1941 was the start of the war effort. 

Q. Yes. Well, prior to the start of the war 
effort, what was the type of business that the Eddy 
| Electric and Mechanical Company operated? 

A. Practically the same thing. In 1932, ten 
years prior to that, Eddy Electric and Mechanical 
Company was engaged in water work, sewer work, 


construction of railroads on the Port of Stockton. 
In 1939, Eddy Electric and Mechanical Company as 
a partnership, constructed a farm labor caimp at 
Twin Falls, Idaho, for a quarter of a million dol- 
lars. The contract was carried on under the name 
of R. Goold, but was in [131] fact a partnership 
‘consisting of R. Goold and E. W. Suplick as one 
partner, and J. C. McIntosh as the other partner. 
Q. During the year 1940, did your son, Everett 
Goold, come to work for you? 

HA. Immediately on the buying out of this part- 
‘nership, I offered my son an opportunity to come 
‘to work for me in 1940, in either May or June of 
1940. I don’t remember the exact month. 


: 
ty 
iy 
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Q. Did you have any conversation with him at 
that time with respect to his ultimately acquiring 
an interest in your business? 
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A. Very definitely. | 
Q. What did you say to him, and what did he | 

say to you at that time? : 
A. At that particular time he was an employee — 

of the Union Oil Company, had been with them, I | 
think, for four or five years, was a salesman, had | 

a pretty good job. I brought him over and told ; 

him, ‘‘Now I have finally got complete possession | 

of this place, and if you want to come over here and 

go to work for me for a period of time, until I 

determine what your capabilities are, and how vou 

take hold, ultimately I would like to have you go 
in as a partner,’’ a conversation which had been | 
previously discussed with his mother and IJ many 
times. It was always my desire to have him in- 
partnership when I got the deck cleared, when Ty | 

could. [132] 
@. Did he continue working with you up to | 

January, 19438, as an employee? 
A. He was an employee up to January the Ist, | 

1943, yes, sir. 
Q. Now, prior to January 1943, did you have a- 

conversation with him with respect to his acquingy 

ing an interest in your business? 
A. Yes, sir. : 
Q. What did you say to him, and what did hej” 

say to you at that time, just the substance ? k 

A. Tt is hard to recall the exact conversation, } a 


but IT told him that after three years, the way he | | 
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had performed, that I was satisfied that he knew 
what he was doing and could handle the work, and 
my health was getting in pretty bad shape, I was 
afflicted with arthritis periodically, which entirely 
incapacitated me, and I told him that I was pre- 
pared now to take him in as a partner. And the 
question then involved was how was he to come, 
because he had no money. So I told him I thought 
in all probability the legal angles of the thing 
could be worked out, and it could be worked out on 
a delayed purchase, if he was agreeable to it. We 
would refer the matter to our attorney and see 
how it could be handled, how he could eventually 
equire an interest in the business. 

@. And subsequently did you present him with 
any type of documents with reference to this acqui- 
sition? [133] 

A. Subsequently the matter was gone into with 
counsel, and documents were prepared and pre- 
sented to him, yes, sir. 
| Q. I present to you Exhibit 1-A. Was this 
oo or one of the documents which you pre- 
sented to your son at the time that the acquisition 
of the interest in your business was consummated ? 
_A. Dated January—yes, sir, Oh, yes, sir, you 
ure correct, yes. I know the original consideration 
was $100,000, and I was looking at the bottom. The 
wiginal estimated amount was $100,000. 
| @. Now I eall your attention to the items set 
‘orth in that document, which is entitled, ‘‘Bill of 
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Sale,’’ particularly Item A, ‘‘Eddy Electric and — 
Mechanical Company.”’ 

What did those assets consist of? 

A. Just as indicated, the assets of Eddy Elec- 
tric and Mechanical Company, which in 19438 was 
still a going merchandising concern located at 309 
East Weber Avenue, the assets of that concern — 
were the inventory, the receivables, transportation 
equipment, tools, office equipment. 


Q. I call your attention to Item B. What did |. 
the Joint Venture between yourself and A. EK. J 


Downer—please state to the Court what those assets 
consisted of? 


A. The joint venture of A. E. Downer, R. Goold ]; 
and. A. E. Downer consisted of a joint venture J; 
which was set up in 1941, yes, 1941, for the pur- }: 


pose of doing sewer construction work, and [134] 
railroad work, particularly sewer work because of 
the fact that A. E. Downer was a sewer man. 

Q. And these assets—— 

A. (Interposing) ‘The assets consisted of—well, 
the assets in that instance must have consisted of 
receivables and tools and equipment. 

Q. Yes, sir. 

Now I come to the next item, C, an undivided | 
half interest in the Goold-Zinck joint venture. 

What did that consist of? 

A. The undivided half interest in the Zinek 
venture,—the Zinck venture was started in °42, 
Zinck was a general contractor, and he was offered | 
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a job with the government to construct a Jap con- 
centration camp at Stockton, and it was a matter 
of—the government expected the job to run $500,- 
000, that was the outside figure that was set on it. 
Tt was a job that had to be completed in, I think, 
we were permitted either two or three weeks to 
do the job. 

Q. How many units, dwelling units? 

A. I eouldn’t answer definitely. If my memory 
serves me properly, it was some 40-odd buildings, 
separate buildings for concentration purposes. And 
Zinck went to C. E. Kennedy and told him that 
he had beeen offered this job, but he couldn’t 
finance it, it would probably take $100,000 to finance 
the job. He said to Kennedy, ‘‘Can you arrange 
to finance the job? The [135] government is will- 
ling to deliver me the job if it can be financed and 
bonded.”’ 

Kennedy communicated with me, and also com- 
municated with McIntosh to find out if we were 
interested in entering into a joint venture with 
Zinck for that purpose. We agreed to enter into 
a joint venture agreement, under which on this 
particular piece of work Zinck was to receive 30 
per cent, Zinck was to have the complete charge 

f the operation of the job, we were to furnish the 
)finaneces, and I was to have complete charge of the 
office and the disbursements, and the accounting. 
| Would yon like further explanation of that job? 
‘| Mr. Smallpage: No, not unless the Court does. 
| The Court: No. 
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Q. (By Mr. Smallpage): In other words—may 
I ask a leading question to save time? 

The Court: Well, not over objection of counsel. 

Mr. Mareussen: I don’t know what it is yet, if 
your Honor please. 

Mr. Smallpage: All right, I was just trying to 
hasten the time. 

Q. (By Mr. Smallpage): This item of $10,- 
115.09, does that represent the book accounts and 
the value of that interest which you had in the 
statement at that time? [136] 

A. That Item C, I believe now that we find that 
that was in error, that the—— 

Mr. Marcussen (Interposing): Object to that, 
if your Honor please, and move that it be stricken 
on the ground that it it is not responsive to the 
question. 

Mr. Smallpage: Submit it. 

The Court: What was the answer? 

(The answer was read by the Reporter, as 
follows: 


‘‘Answer: That Item C, I believe now that 
we find that that was in error, that the——’’) 


The Court: Objection overruled. Motion de- 
nied. 

Go ahead. Do you have any other questions? 

Q. (By Mr. Smallpage): What was the error? 

A. The error was, I think, that the net worth 
of the whole F. R. Zinck operation at that period 
—this was on January the 2nd of °43 that Jap 
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camp job was completed, both jobs, the Jap camp 
job and the supplemental job, we did two jobs 
for the government, that had been completed, and 
these figures were gotten from Mr. Gatzert who 
was then our accountant, and evidently he must 
have overlooked the fact that what I wanted when 
I asked for this figure was my interest in the 
joint venture. Apparently instead of that, he has 
got the entire interest in the joint venture. In 
other words, I have sold to Everett Goold some- 
thing here which doesn’t represent the true [137] 
value, it is in excess of the true value, this portion 
of the sale. 
Q. I present to you this document,—which I 
ask to be marked next in line for identification. 
The Clerk: Exhibit 26 marked for identifica- 
tion only. 
(The balance sheet referred to was marked 
as Petitioner’s Exhibit No. 26, for identifi- 
eation.) 


Q. (By Mr. Smallpage): I present to you a 
| document marked Petitioner’s Exhibit 26 for iden- 
| tification, which purports to be the balance sheet 
of this particular joint venture as of December 
| 31, 742, as corrected. Is that a true and correct 


} statement of the balance of that account as of 


that date? | 
A. From my own knowledge I couldn’t say. 
| This is a matter of record. All the F. R. Zinck 
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books are in our organization in perfect condi- 
tion, and subject to investigation, and—— 

The Court (Interposing): Well, are those fig- 
ures taken from the books? 

The Witness: These figures here? 

The Court: Do they reflect the books, do you 
know? 

The Witness: Must reflect the books, your 
Honor, yes, sir. 

Q. (By Mr. Smallpage): Well, they were taken 
by your accountant, the CPA, [138] is that right? 

A. That is right, yes, they were taken off, by 
Mr. 

@. Snell? A. - Mr. Snell. 

My. Marcussen: May I ask a question on voir 
dire here, if your Honor please, to determine 
whether there should be an objection? 

The Court: Go ahead. 


Voir Dire Examination 
By Mr. Marcussen: 

Q. I think you testified this ten thousand dol- 
lar figure was with respect to the Jap concentra- 
tion camp job, is that correct? 

A. After the completion of the job, concentra- 
tion job. a second or a third job was started for 
the government down at the Stockton Ordnance 
Base. which was the construction of an under- 
ground drainage system. 

Q. Yes. 

A. And I a&m not sure m my mind for te 
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moment whether that job was started in 742 or in 
43. I think that the job was started in ’42 be- 
cause at that time I was spending quite a bit of 
time at Marysville. 

Q. But I think you said the Jap concentration 
job was done by January 1, ’48, when this agree- 
ment with your son, Bill of Sale to your son was 
drawn up, is that correct? [139] 

A. Will you state that again, please? 

Q. Didn’t you just testify that the job, the 
concentration camp job, had been done at the time 
that you executed the Bill of Sale here? 

A. I believe I did, yes, I think that is right. 

Q. Yes. And that the ten thousand dollar fig- 
ure, you thought that the accountant erred in pre- 
senting you a figure for ten thousand dollars which 
represented the entire interest in it, instead of just 
your interest ? A. That is correct. 

@. In the Japanese concentration camp? 

A. That is correct. 

Mr. Marcussen: I object to the Exhibit that 
has been introduced because it shows it is the drain- 
age job and not the Jap concentration job, no 
foundation laid, proper foundation laid for the 
introduction of that exhibit, on the further ground 
that he cannot authenticate it or verify it. 

Mr. Smallpage: Well, the second ground of ob- 
jection, I take it would be good until we bring in 
the accountant, your Honor. 

The Court: All right, go ahead. 
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Mr. Smallpage: I don’t want to jeopardize my 
record. 

Q. (By Mr. Smallpage): Now I call your at- 
tention to Item E and I’, Items E and F upon that 
Bill of Sale, which have to do with the Marys- 
ville [140] and the Wold joint account, together 
figured at $65,000. 

What were the assets of those two items? 

A. The assets of those two items at this par- 
ticular time were unobtainable. They were unob- 
tainable for the reason that this Wold operation 
was in the process of completion and closing. That 
job started off at something over three million dol- 
lars, and by the end of the year there had been 
between five and six million dollars worth of work 
done, a great deal of which had been done on the 
nod of the head, why we use that term is that the 
government said, ‘‘Let’s proceed with the job and 
work out a price on it later.’’ And these figures 
were the nearest to accurate that were obtainable 
at that time for the reason that definite figures 
weren’t available. 

Q. Now, were the books kept in your office? 

A. No, sir. 

@. Where were they kept? 

A. They were kept on the job at Camp Beale. 

Mr. Smallpage: May I have Exhibit 20, please? 

(The Clerk handed the document to counsel.) 


Q. (By Mr. Smallpage): I call your attention 
to Exhibit 20-T, which purports to show the net 
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income or profit from this particular partnership, 
in the amount of $44,810.04. 

You are familiar, are you, with that? 

A. Those figures, I believe, were prepared by 
Mr. Snell. [141] 

Which figure particularly are you asking about? 

@. Iam interested particularly in the figure of 
$44,810.04. 

A. To my knowledge, I can’t say that is the 
correct figure, but the books will reflect exactly 
what the figure was. My recollection is it was 
somewhere between forty and forty-five thousand 
dollars, which was the 1942 settlement. That job 
extended into 1948, and a complete settlement was 
not had until 48. 

Q. Yes. Well, when that statement came down, 
Exhibit 20-T, did you then request me, as your 
counsel, to make an adjustment upon the Bill of 
Sale for the difference in valuation between $65,000 
and the aforesaid sum of $44,810.04, an adjustment 
upon the note, I meant to say? 

A. You were instructed to adjust the note to 
the books as soon as the information was available 
as to what the value of the operation was. 

Q. I call your attention to Exhibit 3-C, and the 
item therein set forth which reads as follows: 

‘*Credit by error made in computation of value 
of interest sold. Change per authority of Small- 
page to $29,259 in the matter of endorsement. ”’ 

You recall that? 
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A. I reeall that there was an adjustment as to 
the actual value of the contract afier it Was ascer- 
tained. 

Q. Yes. sir. Calling your attention again to 
that item. [142] Exhibit 2-B. was that note—— 

A. (Interposing). Is this 2-B? 

Q. Yes. sir. The front side is 2-B, and the 
reverse side is 3-C. 

Was thai note. that is, the original of which thai 
is a photosiatic copy. signed by your son ait the 
time of the acquisition of his interest in your pari- 
nership? A. Yes, sir. 

Q. Do you recall any conversation with your 
counsel with respect to the terms of that promis- 
sory nore 2 

A. I don't recall the exact wording of the con- 
versations that were had at that time. The inteni 
of the note was that it - so drawn that it could 
be met out of the profits of the busimess which 
would accrue to E. R. Goold as a parmer. 

Q. Mr. Goold. did you at any time have any 
conversation with your son, or with your counsel, 
or With anyone else. the substance of which was 
that you intended to ¢ive—— 

Mr. Mareussen: (Interposing): Object to the 
question on the ground thai it is leading. if your 
Honor please. He can testify as 

versations were. 

The Court: Objettion sustained. 

Q. (By Mr. Smalipage): At the time that that 
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note was executed, did you have a conversation 
with your son with respect to the terms of the 
note? [143] A. Yes. 

Q. What did you say to him, and what did he 
say to you? 

A. Well, the conditions that are set forth in 
the note were discussed and recited, as to how 
he was going to be able to pay for his interest in 
the business. 

Q. Did you have any conversation with him with 
respect to a gift of your property? 

A. A gift? 

@. Yes. iv No, sit 

Q. Did you at any time ever agree to give him 
a gift of an interest in the partnership? 

A. No, sir. 

Q. What is the name of your wife? 

A. Katharine J. Goold. 

Q. Katharine J. Goold? A. Yes, sir. 

Mr. Smallpage: For continuity, your Honor, it 
is stipulated that this property was community 
property. 

Q. (By Mr. Smallpage): Did your wife at 
any time give her consent, either orally or writ- 
ten, that you would give away one-half interest 
in that. partnership property as evidenced by the 
Bill of Sale, Exhibit No. 1-A, to your son? 

A. Did she, you say—would you repeat that 
question, [144] please? 

Q. Did your wife at any time, either orally or 
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Jater on, it is in the process of being rectified, but 
it was a very expensive venture. 

@. When you say ‘‘quite serious,’’ what is the 
extent of the loss to date? 

A. The underwriters 

Q. (Interposing): In dollars and cents what is 
the sum of the loss to date? 

Mr. Marcussen: Object, your Honor. The loss 
lias not been established with respect to the year. 
This is simply qualifying him, laying a foundation 
for this exhibit. It has nothing to do with the 
exhibit. 

The Court: Well, I think it is an explanation. 
I overrule the objection. 

Mr. Smallpage: Did you hear the question ? 

The Witness: Will you repeat the question? 

Q. (By Mr. Smallpage): I said in dollars and 
cents, what is the loss to date? 

A. We put up $24,000. [147] 

The Court: Just approximately. 

Q. (By Mr. Smallpage): Just give me the fig- 
ures. 

A. $24,000 in cash was put up by the—— 

Q. (Interposing): Well, how much is the loss 
on Goold and Son, please ? 

A. At the present time? 

@. Yes. 

A. About four thousand, as near as I ean recall, 
for the moment. 

Q. All right. Now I call your attention again 


Comm. of Internal Revenue 153 


(Testimony of George Rollin Goold.) 

to this Exhibit 27 for identification, particularly 
that portion referring to the two Zinck accounts, 
one being the drainage system and the other for 
the construction of the Japanese Assembly Center. 

A. Yes, sir. 

Q. You will note that those two, that the aggre- 
gate of those two figures is different from the Item 
C set forth in the Bill of Sale, Exhibit 1-A. Does 
this represent the exact amount of your interest 
in that joint venture, based upon a_ percentage 
basis ? A. I would believe 

Mr. Marcussen (Interposing): If your Honor 
please, I object to it on the ground that this docu- 
ment has not been offered in evideuce, and I would 
like to have it offered because [148] I have an 
objection to it, and he is testifying now as to the 
substance of it. 

The Court: All right. Objection sustained on 
this line of questioning. 

Mr. Smallpage: Very well. That was the pur- 
pose of preparing a foundation. 

We offer now this document in connection with 
the testimony of this witness in evidence. 

Mr. Marcussen: If your Honor please, Respond- 
ent objects on the ground that the material con- 
tained in the upper half is already in evidence, and 
has been stipulated to, and that this witness is not 
competent to identify this as a correct statement 
from the books, and it has been brought out here, 
for example, particularly with respect to one item, 
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that it shows the statement of $3,009.76 as a pro- 
prietary interest in the Zinck contract, and it has 
not been shown as of what date that was. It is 
stated here as of 1942; at the top is his net worth, 
and he stated on his previous testimony that the 
figure was not ascertained until 1943. 

The Court: Objection overruled. Admitted in 
evidence. 

The Clerk: Exhibit 27. 

(The Financial Statement referred to, here- 
tofore marked as Petitioner’s Exhibit No. 27, 
for identification, was received in evidence as 
Petitioner’s Exhibit No. 27.) 


Mr. Smallpage: Cross-examination. [149] 


Cross-Examination 
By Mr. Marcussen: 

Q. I am handing you the same Exhibit 27, Mr. 
Goold, and ask you to state whether you know that 
that is a correct statement taken from the books 
of R. Goold and Son? 

A. I do not know whether it is a correct state- 
ment. It must have been taken from the books 
because there would have been no other source, and 
those books are in my office and available at all 
times. 

Q. Well, but you don’t know that it was, do you? 

A. I don’t know the exactness of any of these 
figures, because I am not an accountant. 

Q. Yes. And calling your attention to the sec- 
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ond item under ‘‘other assets,’’ that three thousand 
dollar figure which we have been discussing, you 
don’t know whether or not the books as of Decem- 
ber 31, 1942, shows the value of that Zinck interest 
at $3,000, do you? 

A. I just stated I don’t know any of these fig- 
ures, because I hire accountants to keep these fig- 
ures, Sir. 

Q. Yes. 

A. That is what we employ accountants for, and 
what we have Certified Public Accountants for. As 
to the dollars and cents value of the things, I can- 
not testify because I am not an accountant. 

Q. I hand you Exhibit 1-A here, and call your 
attention [150] to Item C, that is the Bill of Sale, 
eall your attention to Item C in the amount of 
$10,000. 

Does that cover the same item as the second item 
under ‘‘other assets’? under Exhibit 27? 

A. I believe I previously testified that this is, 
in my opinion, an error, and subsequently discov- 
ered to be an error. This did not represent my 
exact interest. It was corrected subsequently. I 
am assuming that the correction showed these fig- 
ures, but I didn’t work them out myself, sir. 

Q. You don’t know of your own knowledge, do 
you, that this ten thousand dollar figure actually 
is the value that was placed upon the entire opera- 
tion as distinguished from your interest? 

A. I do not know, because I did not keep the 
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books. The books are a matter of record. They 
have been thoroughly examined by the Internal Rey- 
enue Department, and those things are not in my 
head. ‘They are all a matter of record, sir. 

@. Yes. Now, then, I would like to ask you 
about the various joint ventures that are listed on 
the Bul of Sale. 

I think you testified to the fact that this value 
of $32,560.83 for Eddy Electric Company was the 
value of the entire net worth in the business ? 

A. That, I believe, is reflected from the books 
as the complete value of that Eddy Electric and 
Mechanical Company. 

Q. Yes. [151] 

A. I believe it is, because I have confidence in 
the people who prepared it. It was not prepared 
by me. 

Q. Yes. And with respect to Item B, which 
pertains to the Downer joint venture, who financed 
that joint venture? 

A. R. Goold started the financing of that joint 
venture, as an individual, in 1941. 

Q@. And what were the circumstances under 
which you undertook to finance that? 

A. The circumstances under which we undertook 
to finance it were these: JI came in contact with 
Mr. Downer in 1941. At the time we were inter- 
ested with Tom Buck in the construction of the 
airfield at Stockton Air Port, and he was the sewer 
man running work for a Mr. Pistano who had a 
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subcontract from Buck. He called my attention 
to the fact that there was a job being offered for 
bids at the Stockton Ordnance Base. a job which 
would probably run between fifty and seventy-five 
thousand dollars. and that he would like to leave 
his present connection and participate. He was 
working for a salary, I believe, with Pistano, I be- 
lieve, at the time, that he would like to leave his 
present job and join with me in attempting to get 
the contract for the construction of this sewer work. 
Downer had no money, I had very good credit. and 
the job was bid on and taken in the name of R. 
Goold in 1941, but, as a matter of fact, was a joint 
venture of R. Goold and A. E. Downer, financed 
by R. Goold on money borrowed from the First 
National [152] Bank of Stockton. I can’t tell you 
the exact amount, but it seems to me that they had 
to have probably ten or fifteen thousand dollars, 
and I made arrangements with my bankers to get 
whatever money was necessary to finance the job. 
should we be the successful bidders. 

Q. Yes. 

A. We subsequently bid on the job, and I car- 
ried the bid to San Francisco, it was the only bid 
offered by any contractor because it was a tough 
fob, and everybody was afraid of it; we were 
awarded the job. That was the start of the Goold 
and Downer venture, if that is the answer to your 
question, sir. 

Q. And you signed the note, did you? 
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A. I signed the note, yes, sir. 

Q. Did Mr. Downer sign it? 

Mr. Smallpage: To which we object upon the 
ground that the documents themselves are the best 
evidence. 

The Court: Overruled. 

A. I couldn’t answer whether Downer signed 
jointly on that note or not. 

Q. (By Mr. Marcussen): At any rate, it is 
clear 

A. (Interposing): We can produce the note, 
though, however. 

Q. Itis clear that Downer couldn’t get the money 
and couldn’t finance it? 

A. Very clear, yes, sir. [153] 

Q. And what particular contract was that that 
you had in mind? 

A. Well, that was—let’s see now. That was 
what we called, on a sewer job. I wish [ had that 
list of the 1942 work. 

Q. J hand you Exhibit 4-D, and ask you whether 
that would refresh your recollection, and whether 
that is it? | 

A. Yes, that must be the joint venture agree- 
ment between—yes. Now, this must have been after 
the procuring of the job. That was about the right 
figure. Before we proceeded with the job, this 
agreement must have been entered into, and evi- 
dently was the original, which must be available. 

Q. Yes. A. Was signed by both parties. 
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Q. That is the agreement? 

A. That is the agreement. Not the financing, I 
couldn’t testify as to who signed that note. 

Q. With respect to this particular contract, Mr. 
Goold, who had charge of doing the actual physical 
work? 

A. On this particular piece of work? 

Q. Yes. 

A. Downer himself handled this particular piece 
of work. 

Q. Yes. 

A. In conjunction with my son, who was then 
becoming active in the construction business. He 
and Downer together were [154] on the job. 

Q. Yes. And then you were to receive fifty 
per cent of the profits for financing it, and also—— 

A. (Interposing): For financing. 

Q. For supplying the services of your son, E. R. 
Goold? 

A. The accounting, I was to receive fifty per 
cent of the profits for the partnership activity. The 
job was to be accounted in our office, all moneys 
were to be handled by me, all checks were to be 
signed by me, and no purchases made without my 
permission, previous knowledge. 

Q. Well, those figures 

The Court (Interposing): That is in evidence, 
isn’t it, the contract? 

Mr. Marcussen: Yes, I think it is, your Honor. 

The Court: All right. 
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Q. (By Mr. Marcussen): Now, what was the 
purpose of those arrangements, to protect you on 
your note that you had given to the bank? 

A. Yes, to be very sure that—as a matter of 
fact, I can enlarge on that a little more, if I might, 
counsel, or judge, your Honor. 

The Court: No. 

Q. (By Mr. Mareussen): Then I hand you Ex- 
hibit 5-E, which purports to be an additional agree- 
ment entered into between vou and Mr. Downer on 
March 1, 1942. [155] 

A. Yes. Well, that, I believe, is correct. I had 
really forgotten about this having been prepared, 
but this again, I am sure, was a matter of record, 
and it was for the reason that the first operation 
was successful, I was satisfied with the way Downer 
performed on the job, and we continued to take on 
other work. 

Q. And with respect to that other work that was 
acquired and done pursuant to this continuation 
of your original agreement, was the financing and 
the work performed again in the same manner as 
it was on this original contract? 

A. Only the fact that this led into railroad work, 
which Downer knew nothing about, but still Downer 
was taken in as a partner on the railroad work. 
The railroad work was run entirely by my son. 

@. Yes. 

A. Who was familiar with railroad work, and 
Downer was not. 
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Q. Yes. 

A. This R. Goold and A. E. Downer operation, 
as you have probably considered in the records, 
run into considerable money. A large percentage 
of it was railroad work with which Downer was 
not familiar. 

Q. Roughly, what was the other type of work? 
Was it so-called underground work that Mr. Downer 
had done? [156] A. Sewers and water. 

@. Yes. 

A. And for your information, I had previously 
done a great deal of that work myself. 

Q. Yes. Now, what was the proportion of the 
work that was railroad work, and what proportion 
was underground work? 

A. I wouldn’t want to state that. I just made 
the statement a moment ago that—lI believe I would 
have to refer to the records to verify this, but I 
believe that the greater amount of work was rail- 
road work, because of the fact we had one project 
which ran into figures of one hundred and ninety 
thousand dollars, if I recall that correctly. 

Q. Yes. 

A. I think there was 15 or 16 jobs going at 
that time. Somebody else was accounting for it. 
It is pretty hard for me to recall the exact figures. 

Mr. Smallpage: With counsel and the Court’s 
permission I show you these documents which have 


a recapitulation of 
The Witness (Interposing): These are work 
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sheets of Gatzert. Goold and Downer at the end 
of 1943—this summarizes the work, apparently, that 
was done by Goold and Downer during the year 
1943. 

This is a railroad job (indicating), this was un- 
derground, this is an underground job, this was 
some underground railroad, and this was railroad, 
this was underground, this was [157] underground 
(indicating). 

Mr. Marcussen: Well, I don’t think there is any 
point in 

The Witness (Interposing): If you will give 
me time, I will run those up and tell you what 


proportion was railroad and what proportion was 
sewer work, if that is important. 

Mr. Smallpage: We will let that go for the mo- 
ment and take it up with counsel, if counsel wants 
to do that. 

The Witness: Yes. 

Q. (By Mr. Marcussen): Now, with respect to 
Item C on the Bill of Sale, the Zinck operation 

A. (Interposing): We have already covered | 
that, haven’t we? 

Q. Yes. You financed that also, didn’t you? 

A. I did not. I assisted in financing. 

Q. You and who else, Mr. McIntosh and Mr. 
Kennedy ? 

A. Mr. Kennedy did not assist in the financing | 

of that operation. That operation was financed | 
entirely by Mr. McIntosh and myself. 

@. And what did Mr. Kennedy do? 
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A. Mr. Kennedy participated in the management 
of the job, watched the operation and the proceed- 
ings, watched the interest, financial interest of Mc- 
Intosh and Kennedy, and was given a small per- 
eentage of the profit. JI think in that particular 
work [158]—which job are we talking about now? 

@. The Zinck job? 

A. The Zinck? Well, that is the Jap camp in 
"41, if that is what we are dealing with. 

Q. About 40 per cent, wasn’t it? 

A. That was completed. This is January Ist 
of ’43. To continue to answer about that financing, 
now, I ean tell you the proportion of the interest 
in that first piece of work. 

Q. All right. Now, the first piece of work, 
which was that, the Jap or the drainage job? 

A. No, that was the construction of the Jap 
camp. 

Q. The Jap camp. What were the interests in 

that job? 

A. There was the original and the supplemental 
| Jap camp job. I had a 30 per cent interest, Mc- 
Intosh had 30 per cent, Zinck had 30 per cent, Ken- 
| nedy had 10 per cent, making a hundred per cent 
| in the two Jap camp operations in 1941. 

Q. Yes. And that is included in this Item C? 
A. Iwill have to tell you again that I can’t say 
| because J think that that figure is erroneous. 

| Q. You don’t know whether it is included, then. 

in the $10,000? 
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A. Did you say included or concluded? 

Q. Included. 

A. It is my belief at the moment that the set- 
tlement was made on the two Jap camp jobs, and 
that the drainage job [159] had been started, but 
I would have to refer to the records to be sure of 
that. 

Q. Yes. And you received your 30 per cent in- 
terest in those Jap camp jobs for financing the 
work, is that correct? You and Mr McIntosh, is 
that correct ? 

A. Financing and accounting. JI handled the 
office matters. 

@. You handled the records again because you 
were financing it, is that correct? 

A. That is correct. 

Q. And Mr. Zinck actually performed the physi- 
eal work? 

A. Mr. Zinck was in charge of the operation. 

@. And did Mr. Kennedy provide bond? 

A. Did he? No, we provided the bond. 

Q. You provided the bond, but he got his 10 
per cent, or whatever it was, for looking after Mr. 
Zinek and supervising it to a certain extent? 

A. That is right, yes. 

Q. Now, with respect to the drainage job, what 
about the Zinck drainage job, is that included in 
this Item C? 

A. I ean’t tell you, I will say again, but I will 
tell you about the drainage job in great detail, if 
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you wish it. The drainage job came subsequent to 
the Jap camp jobs, and it was not a very large 
piece of work, as I recall, some fifty or sixty thou- 
sand dollars, and Zinck had done very well in his 
other [160] undertakings, and done a good job of 
performing, and on that job, at the start of the 
drainage job, the operation was performed on a 
basis that gave Zinck 50 per cent of the operation, 
McIntosh 20 per cent, and myself 20 per cent, and 
Kennedy still retained 10 per cent. That was on 
the drainage job, operation of the Zinck drainage 
job, and some subsequent small amount of work 
was done by Zinck on that basis, that was the basis 
on which the Zinck operation was closed in 1945, I 
believe, after the work was completed. 

Q. Very well, Mr. Goold. 

Now I want to hand you Exhibit 7-G here, and 
ask you whether that covers the drainage job? 

A. Twelfth day of June, 1942—— 

The Reporter: Speak a little louder, please. 

Mr. Marcussen: Withdraw it. 

The Witness: I was just reading from a docu- 


} ment which is here in evidence as to what it was. 


Mr. Mareussen: Withdraw the question. 
| Q. (By Mr. Marcussen): I think this shows 
that your percentage of the profit on that job was 
to be 20 per cent, is that correct? 
A. I imagine if we run through here we will 
find some place where that pro rata was set up, 
yes. This does not show the distribution of the 
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second 50 per cent, this provides that 50 per cent 
shall be paid to F. R. Zinck and the remaining 50 
per cent, [161] and should any loss arise out of this 
work, said loss shall be borne in proportion to it, 
and profits on an equal basis, and that the other 
50 per cent was to be divided between Kennedy, 
MeIntosh and Goold on a basis to be agreed upon 
amongst themselves. And I enlarged on that a 
moment ago and said this agreement, as far as 
McIntosh, Kennedy and myself were concerned, 
was on the basis of 20 per cent to McIntosh, 20 
per cent to Goold and 10 per cent to Kennedy, 50 
per cent to Zinck. 

Q. Yes. And that again was for financing, your 
20 per cent, is that correct, under that contract? 

A. Financing and managing it. Incidentally, 
for your information, the F. R. Zinck books were 
kept in my office. They are still in my office. In 
fact, the accounting was done—— 

Q. (Interposing): Yes, I am not interested in 
that right now, unless you think it is necessary to 
answer the question. 

A. I want to give you all the information I can, 
sir, when I have the opportunity. 

Q. When was that job finished? 

A. Offhand I can’t answer whether it was fin- 
ished in 742 or 748. 

Q. But it was finished in *42 or 743? 

A. I eouldn’t answer without referring to the 
records. 
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Q. I see. Did you, after the completion of that 
job, continue in a joint venture with those same 
parties under an oral understanding with them that 
you would handle the additional [162] jobs through 
the succeeding years on the same basis that this 
job was handled? 

A. There was some minor amount of work that 
was continued to be handled on that basis, until 
it got to the point where it was so small it was 
not worth dividing at that time, so we dissolved 
this joint veenture. I think our records will show 
a letter of dissolution of the joint venture which 
was signed by all parties that participated. 

Q. Just try to answer my questions, Mr. Goold, 
if you can. 

A. All right, sir, I will try to, but [—— 

Q. (Interposing): Now, this E and F Item on 
the Bill of Sale, I call your attention to that, that 
_ they total $65,000 there, and ask you what was your 
share in that joint venture? 

A. My personal share, you mean the share of 
RB. Goold as an individual? Was one-ninth of the 
percentage of the job. 

Q. Yes. And is it true that you and Mr. McIn- 
tosh and Mr. Kennedy between you had one-third 
of that entire job? 

A. That is correct, yes, sir. 

Q. And you received your one-third, collectively 
for financing that job? 

A. Assisting in the financing. 
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Q. Assisting in the financing? 

A. Generally, that note at the Bank of America 
was signed by about 12 people, if I am not mis- 
taken. [163] 

Q. When did you first come into that job, do you 
recall? 

A. The joint venture agreement, it must be in 
evidence, it has been taken from my records, and it 
is here. I can’t tell you offhand. 

Q. Well, had it been under way at the time you 
came in? Just answer this question: Was it under 
way at the time you, McIntosh and Kennedy came 
into the picture for additional financing? 

A. Oh, no. | 

Q. You were with it from the beginning? 

A. Yes, we were with it from the time the job 
was started. 

Q. Very well. Now, I think you testified, sir, to | 
conversations that you had with your son prior to | 
January 2nd, 1948, when you told him that you 
were prepared to take him into partnership with 
you. And before you mentioned that to your son, — 
you testified, I think—strike that, please. 

You testified also that you had conversations with — 
your counsel. Now, which came first, Mr. Goold, — 
the conversations that you had with counsel, or 
those that you had with your son? I am referring 
now to the time that you identified as shortly before : 
January 2, 1943, when the Bill of Sale was executed. 

A. Definitely, I couldn’t answer. The whole - 
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thing was in process of formation, discussion be- 
tween my son and I, and the [164] plan to be 
worked out by which he could acquire an interest 
in the business, and it was discussed with the at- 
torney. 

Q. It had been discussed with the attorney ? 

A. I say and it was discussed, I presume ap- 
proximately about the same time. I think it was all 
eumulative. 

@. Now, when you went to your attorney, what 
did you say to Mr. Smallpage you wanted to do 
about this arrangement? 

A. It is pretty hard to tell you what I said in 
exact words at that time. 

. I don’t ask for exact words, but the substance 
Ont? 

A. The substance of it was, as the evidence 
shows, I believe, that I wanted to sell my son a half 
interest in the business. He had no money. 

Q. Now let me ask you this: Do you recall 
whether or not you told Mr. Smallpage that you 
wanted to sell him a one-half interest ? 

A. DoT reeall if I told Mr. Smallpage? 

Q. Yes. A. Yes, sir. 

Q. Or did you ask Mr. Smallpage any questions 
as to what was the best way of handling this mat- 
ter ? 

A. Yes, I asked him the best way to handle it, 
in view of the fact that the man had no money. 

Q. Yes, well, did he tell you, advise you as to 
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whether or not it would be better to handle this by 
sale or gift? [165] 

A. No, sir, ‘‘gift’’ was not discussed. 

Q. It was not discussed at all at any time with 
Mr. Smallpage? 

A. There was no intention of gifts. 

Q. Then did Mr. Smallpage draft this Exhibit 
1-A which is the Bill of Sale, or did you? 

A. Mz. Smallpage drafted it. 

Q. Did you supply him with the information as 
to the value of these various items that are listed 
there ? 

A. I am inclined to think that I supplied him 
with some of the information. Some of the infor- 
mation he must have gotten directly from our ac- 
counting department. 

Q. I see. 

A. That is the best of my memory on the matter. 

Q. But at any rate you don’t know anything 
about this ten thousand dollar item, do you, this 
Item C here? 

A. I know considerably about the fact that there 
has been some error there, and I previously so testi- 
fied. 

Q. All right. I think you testified that, or did 
you tell your son about the doubtful items here, E 
and F, that there might have to be some adjustment 
to those accounts for re-negotiation, downward ad- 
justments for re-negotiation? 

A. My son’s attention was probably called to the 
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fact that these unknown amounts would have to be 
taken on what we term as goose eggs, in other 
words, the final figures on the [166] thing would 
have to be subsequently ascertained. 

Q. And was it anticipated at that time that 
there would be a reduction in those amounts, that 
there would have to be a reduction ? 

A. We were unable to tell what the outcome of 
the job—we didn’t know whether the job—we 
weren’t positive the job would be a profit or loss. 
Apparently the job had progressed far enough so 
there was a profit, but the exact profit, there was 
no way to ascertain, that is exactly accurate. 

Q. Now I want to call your attention to Exhibit 
2-B, which is a copy of the Note, and J call your 
attention to paragraphs 2 and 3, which I wish you 
would read. Don’t read it out loud, just read it, 
please, and familiarize yourself with it. 

A. (Examining document.) What was. the 
question again, please, now? 

Q. Have you read it? A. Yes, sir. 

Q. Now, did you say anything to Mr. Smallpage 
about including that in the note? 

A. I wouldn’t reeall, I couldn’t recall if there 
was discussion on that matter between Mr. Small- 
page and myself or not. 

Q. Well, it has to do here now with default. 
Did Mr. Smallpage put that in, or did you put it in? 
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A. I didn’t prepare the note. Mr. Smallpage 
prepared the [167] note. 

@. Mr. Smallpage prepared the note? 

A. Yes, sir. 

@. And who was it that determined the method 
of repayment to be 25 per cent of the actual profits ? 

A. Mr. Smallpage determined that, I believe, 
because I don’t remember that that was—that was 
probably arrived at after some discussion, but my 
memory does not serve me as to exactly how that 
was worked out. 

Q. Now, then I call your attention to Exhibit 3, 
which. is a copy of the reverse side of that note, 
containing the endorsements, and I call your atten- 
tion to the original endorsement here of $50,000, 
which is explained under date of December 31, 1943, 
as ‘‘Credit by error made in computation of value 
of interest sold,’’ and ask you what you know about 
that fifty thousand dollar figure? 

A. I don’t know anything about the fifty thou- 
sand dollar figure. That endorsement was all in the 
hands of our attorney. 

Q. Yes, and it is stipulated that that is in his 
handwriting too in this case. 

A. I believe that that is right. I will say this, 
that it isn’t in my handwriting, it isn’t in my son’s. 

Q. Yes. Now, you don’t have any explanation to 
offer for that $50,000 appearing there? 

A. None whatsoever, no. [168] 

Q. This was a piece of property of yours, a one 
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hundred thousand dollar note from your son, and 
there is an endorsement showing a payment of $50,- 
000 on it, and you know nothing about it, is that 
correct ? 

Mr. Smallpage: To which we object upon the 
ground that is not a proper statement. 

Mr. Mareussen: I am asking him if that is cor- 
rect. 

Mr. Smallpage: Well, the note speaks for itself. 

The Court: Objection overruled. 

The Witness: What was the question? 

(The pending question was read by the Re- 
porter, as follows: 


‘‘Question: This was a piece of property of 
yours, a one hundred thousand dollar note from 
your son, and there is an endorsement showing 
a payment of $50,000 on it, and you know noth- 
ing about it, is that correct ?’’) 


Mr. Smallpage: To which we object. It is not a 
statement of fact, if your Honor please. 

The Court: Objection overruled. 

A. I knew that there was some adjustment made 
on this account, and I knew that it was anticipated 
there would have to be an adjustment because of 
the fact that the face of the agreement carries a 
lot of goose egg computations there, that matter, 
when the books were finally gotten into shape so 
that it could be [169] 

Q. (By Mr. Marcussen) (Interposing): By 
goose eggs do you mean round figures? 
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A. Yes. Excuse my slang on that. 

Q. Well, you don’t know how the $50,000 was 
arrived at? A. No, I don’t know. 

Q. Did you have any conversation with Mr. 
Smallpage about that? 

A. JI don’t recall that, no, sir. 


Q. You don’t? A. No, sir. 
Q. And that is crossed off, I call your attention 
to that fact. A. I noticed it. 


Q. ‘Then underneath it says, ‘‘Changed per au- 
thority of Smallpage, 1/17/47,’’ 1947, and it is re- 
duced to $29,259. 

Now, what do you know about that item ? 

A. Well, that item is an adjustment of the exact 
value of the books at the time, I take it that that 
is the exact value, the computation of the exact 
value of this note after adjustment. 

Q. For these items here? A. Yes. 

Q. And I hand you Exhibit 20-T, which contains 
the detail on it, and I think you testified on your 
direct examination that the correct amount of that 
figure turned out to be [170] after renegotiation, 
$44,810.04? 

A. I believe that this is correct. This is taken 
from our records. 

Q. Yes, and the twenty-nine thousand dollar 
figure, I think you testified, was to adjust for the 
difference between this $44,810.04 and the total of 
$65,000 there, is that correct? 
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A. That is correct, it is to correct a hundred 
thousand dollar valuation. 

Q. Yes. I want to call your attention to the fact 
that the difference between that $65,000 item and 
the $44,810.04 is actually $20,189.96. 


A. Yes, sir. 
Q. Now, how do you account for that discrep- 
ancy ? A. I can’t account for it, sir. 


Q. You can’t account for it? 

A. No, sir, I know nothing about that. 

Q. Now, in making this sale to your son, did you 
have any conversations with your attorney as to 
whether or not this note should bear interest? Who 
determined that? 

A. There must have been conversations or it 
wouldn’t have been written up that way. I can’t 
recall the conversations. 

Q. You can’t recall telling your attorney about 
it? 

A. I can’t recall the conversations, no, sir. 

Q. But you were satisfied to take his note with- 
out interest on it? [171] 

mee Ehatsiseniehiveyes, sir. 

Q. And now, then I call your attention to the 
first item on the endorsement of Exhibit 3 here, 
which is under date of December 25, 1943, under the 
designation, ‘‘gift,’? and it is $3,000. 

Did you talk to your attorney about that? 

A. Yes, sir. 

@. And also about this item of 12/25/1944 and 
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12/25/1945, the first of which is in the amount of 
$3,000 and the second $7,000 by gift. Did you talk 
to your attorney about those items? 

A. Yes, sir. 

@. And I call your attention to the fact that the 
profits—this note was to be repaid out of profits 
from time to time? A. That is correct. 

Q. And I call your attention to the fact that the 
only endorsement on here on this note is under date 
of January 25, 1947, and it refers to earnings for 
1945, and the endorsement is in the amount of 
$7,107.42. A. Yes, sir. 

Q. I ask you why weren’t there other anions: 
ments for the profits that were made throughout 
these years? | 

A. I would like to explain that. In 743, they 
were forgiveness years, if I am not mistaken, be- 
tween °42 and °438 there was a choice between 742 
and 743 on the matter of forgiveness, the method 
of payment of taxes had been entirely [172] 
changed. The earnings for 1945—you are asking 
about why this endorsement is on here? 

Q. Why is it only in that amount and why 
weren’t there endorsements for the other earnings 
of the business, the son’s share? 

A. Because the condition of the business was so 
confused during that time that we didn’t know 
exactly what his earnings were. The Internal Reve- 
nue Department had attacked the validity of the 
partnership, they had attacked the sale, and Mr. 
Smallpage and Mr. Scott were in continuous con- 
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sultation with the government relative to this mat- 
ter, and on the advice of Mr. Smallpage, he advised 
that we should do nothing with the note until such 
time as those matters were straightened out. 

Q. Yes. And has any other payment ever been 
made since that time? 

A. There is a subsequent payment for the year 
of *46, as I recall. 

Q. I think in the amount of $3,040? 

A. Some two or three months later, there was a 
payment made for 46 on the advice of counsel. 

Q. Now, what years did that cover, what profits 
were those? 

A. Well, I would have to see the answer. It was 
for ’46, I presume. 

Q. Now, I think the evidence that has been 
introduced [173] here will show that your son even 
for the year 1943 had a share in the profits of 
$60,000, and the evidence will also show substantial 
earnings for the succeeding years, °44, 45, 46 and 
47, and J ask you whether you have any explana- 
tion as to why, since the conclusion now of all these 
income tax matters relative to the recognition of 
the partnership, why wasn’t his share of the earn- 
ings endorsed on that, and why wasn’t his share 
devoted to paying his obligation on this note? 

A. Frankly, I didn’t think there was a conclu- 
sion of the Internal Revenue matter. I thought that 
is what brought us here at the present time. 

Q. The partnership is recognized, you under- 
stand that, don’t you? 
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A. No, I have no assurance that the partnership 
is recognized. JI understood that the partnership 
was being attacked in this proceedings. 

Q. Well, if you were told that the partnership is 
not being attacked in these proceedings, and that 
your attorney knows that, and that he knew it was 
not being attacked from the beginning, way back in 
1945, now, do you have any other explanation that 
you want to make as to why your son’s share of 
the earnings were not applied in the payment of 
this note in accordance with the terms of the note? 

A. Just a matter of confusion. 

Mr. Smallpage: To which we object upon the 
ground [174] that counsel has made a misstatement 
of fact, your Honor. 

The Court: Objection overruled. 

Mr. Smallpage: Well, may we 

The Court (Interposing): The objection is over- 
ruled. The witness may answer. 

Mr. Marcussen: Can you answer? 

The Witness: Will you repeat the question, 
please ? 

(The pending question was read by the Re- 
porter, as follows: 

‘Question: Well, if you were told that the 
partnership is not being attacked in these pro- 
ceedings, and that your attorney knows that, 
and that he knew it was not being attacked 
from the beginning, way back in 1945, now, do 
you have any other explanation that you want 
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to make as to why your son’s share of the earn- 
ings were not applied in the payment of this 
note in accordance with the terms of the 
note ?’’) 


Mr. Smallpage: I respectfully suggest, your 
Honor, that that is assuming a fact not in evidence. 
The partnership was continuously under attack un- 
til August the 8th, 1946, when it was recognized. 

The Court: Objection overruled. He is asked 
to assume certain facts. 

If you assume the facts stated by counsel for the 
Respondent, what is your answer? Have you got 
any other reason why your son didn’t make any 
payments on these notes? [175] 

The Witness: No. 

The Court: This note? That is the only reason 
you have, that there was trouble with the Bureau of 
Internal Revenue, is that right? 

The Witness: That is correct, yes, sir. 

Q. (By Mr. Marcussen): Now, was it your pur- 
pose in making this purported sale to your son to 
have him pay merely for one-half the value of these 
assets transferred ? 

A. That is the terms of the note, I believe, sir, 
yes. 

@. Well, I call your attention to the fact that 
in the Bill of Sale 

A. (Interposing.) The terms are in the Bill of 
Sale. 
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Q. the total of the assets transferred is 
$161,000 some odd, and that he signs a note for 
$100,000. 

A. Well, I have no explanation on that as to 
why that amount was set up at $100,000, except for 
the fact these items down here were unknown at 
that particular time. 

Q. They turned out actually to be less, but even 
on the figures that you have got on the Exhibit 1, 
the total of the assets in which you are conveying 
to him one-half interest totaled $161,000, and you 
have him sign a note for $100,000. Do vou have any 
explanation to offer for that? 

A. The note was prepared by counsel. Just what 
the particular reasons for it were I couldn’t tell 
you. [176] 

Q. Did counsel determine the amount of the 
note? 

A. No, counsel determined the amount of the 
note, the amount of the note—— 

Q. (iInterposing.) Was $100,000. Now, who de- 
cided upon that $100,000? 

A. I believe that it was counsel who decided to 
set the note up at $100,000, and make subsequent 
adjustments if it became necessary as to what the 
figures should be. 

Q. And now, at the time that you received this 
note and had your son sign it, did you ever expect 
to receive any payments from him on it? 

A. I certainly did. 

@. Full payment? A. Yes, sir. 
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@. After adjustments were made for any errors? 

pee tbat is right, 

@. And valuation of certain items included on 
the Bill of Sale? 

A. At the time this note was prepared it was 
my expectation that he would pay the note in ac- 
cordance with the terms of the note. 

Q. Yet you never insisted that any of the profits 
be devoted to it, even after the income matter was 
cleared up? 

Mr. Smallpage: Objected to, stating a fact not 
in evidence. The income tax matter was not 
straightened up. [177] 

The Court: That part of the question will go out. 
The answer is that he never insisted on his son 
paying any part of the note. 

@. (By Mr. Marcussen): Now, do you ever re- 
call talking to Mr. McCubbin about this case, who 
was an Internal Revenue Agent who came out to 
see you? 

A. Some slight conversation. Mr. McCubbin 
spent considerable time in our office. 

Q. Do you ever recall that he questioned you 
about the amount of the costs of the interest in- 
eluded on the Bill of Sale, and their fair market 
value, and do you ever recall telling him that you 
never expected to be paid anything on that note? 

Mr. Smallpage: One minute. To which we ob- 
ject on the ground the proper foundation has not 
been laid, the time, place and people present, and 
the conversation at least substantially given. 


182 E.R. Goold vs. 


(Testimony of George Rollin Goold.) 

The Court: Objection overruled. 

Do you recall that? 

Q. (By Mr. Marcussen): On your oath? ;: 

The Court: Do you recall saying that? 

A. The answer is ‘‘no,’’ I don’t recall. 

The Court: The answer is ‘‘no.’’ 

Q. (By Mr. Marcussen): [178] Do you recall 
stating to Mr. McCubbin that this matter had been 
in the hands of your attorney, and that he had pre- 
pared the matter, and that you knew nothing about 
income taxes, and that, in answer to his questions, 
you didn’t want to fall into any trap? 

A. I don’t recall any such conversation about 
falling into any trap, no, sir. 

Q. You don’t recall? A. Nose 

Mr. Marecussen: That is all, your Honor. 

Mr. Smallpage: Will you stipulate that that is a 
true and correct copy of the original letter from the 
Conferee’s office respecting this matter, from the 
Internal Revenue Department ? 

What time does your train leave, your Honor? 

The Court: That is all right, we will go right 
ahead. 

Mr. Smallpage: I have only taken 25 minutes. 

The Court: That is all right, don’t be alarmed. 

Mr. Mareussen: (Examining document.) No ob- 
jection. 

Mr. Smallpage: We offer this in evidence. 

The Court: It will be admitted in evidence. 

Mr. Smallpage: And ask it be marked next in 
order. For continuity, I want to say, your Honor, 
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it is a letter of compromise from the Department 
with respect to recognizing the partnership, provid- 
ing that we do certain things, and the date [179] 
of it is August, 1946. 
The Clerk: Exhibit 28. 
(The letter referred to was marked and re- 
ceived in evidence as Petitioner’s Exhibit No. 
28.) 


PETITIONER’S EXHIBIT No. 28 
Treasury Department 
Internal Revenue Service 
San Francisco 5, Calif. 
August 20, 1946 

Office of 

Internal Revenue Agent in Charge 

San Francisco Division 

74 New Montgomery Street 


In Replying Refer to IRA :Conf-ALW 


My. LaFayette J. Smallpage 
Room 511, Savings and Loan Bank Building 
Stockton, California 


In re: R. Goold and Son 
R. Goold 
EK. R. Goold 
Stockton, California 


Year: 1948 
Dear Mr. Smallpage : 


In further reference to the protests filed by you 
with respect to the above-named taxpayers for the 
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year 1943, the following adjustments are suggested 
as a basis for settlement. In case you are willing 
to close the cases on this basis, the result will be 
subject to approval by the reviewing authorities in 
this office and in the Bureau. 

(a) ‘vo recognize the partnership between R. 
Goold and E. R. Goold. 

(b) ‘To consider the transfer of an undivided 
one-half interest in the partnership assets as a gift 
to the son instead of a sale as claimed; gift tax to 
be adjusted and determined later. 

(c) To consider that the son’s interest in the 
partnership is his separate property, and that his 
distributive share of the partnership profits is tax- 
able in full to him except one-half of a reasonable 
salary for his services of $5,000.00, or $2,500.00, 
which amount will be taxed to his wife, as her one- 
half share of the community income. 

(d) Since the deduction of $2,211.00 claimed for 
Mr. R. Goold’s expenses in connection with the 
Marysville job was incurred over a period of 67 
weeks running from March 23, 1942 to September 
1943, and since there are no records to verify such 
expenditures, a deduction will be allowed of $500.00 
to cover cost of meals and lodging at Marysville for 
estimated 35 trips made in 1948 and for automobile 
expense. Mr. Goold used an automobile which be- 
longed to the electrical appliance business and it is 
assumed that most of the expenses of this car were 
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included in automobile expenses claimed and al- 
lowed to that business. 

(e) If the above-stated adjustments are accept- 
able to the taxpayers, the personal exemption and 
eredit for dependents will be allowed in full to E. 
R. Goold since this adjustment will be to the mutual 
tax advantage of E. R. Goold and his wife. 

Please advise this office at the earliest available 
time as to whether the settlement as set forth above 
is acceptable to the taxpayers in question. Another 
hearing in this office for further discussion of the 
issues and the basis of settlement will be granted 
upon written request. 

Very truly yours, 
/s/ A. L. WILKINSON, 
Conferee Revenue Agent. 
ALW :eh 


ec to Mr. R. Goold and 
Mr. E. R. Goold 


——— 


Mr. Smallpage: It will be considered as read in 
evidence ? 

The Court: That is right. 

Mr. Smallpage: That is, the significant portion. 

The Court: I don’t have to get away from here 
until three o’clock, I just want counsel to know. 

Mr. Smallpage: I am hurrying my examination 
along a little, but I took account of my time. I have 
exactly 25 minutes. 
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I ask that this document be marked Petitioner’s 
Exhibit for identification next in number. 
The Clerk: Marked for identification only Ex- 
hibit 29. 
(The document referred to was marked as 
Petitioner’s Exhibit No. 29, for identification.) 


Redirect Examination 
By Mr. Smallpage: 

Q. I present this document to you, which has 
been taken out of my file, respecting this matter, 
which is entitled, ‘‘Assets conveyed to Everett R. 
Goold, January 1, 1943, which becomes the assets of 
partnership R. Goold and Son.’’ 

I ask you if that document was given—— [180] 

Mr. Marcussen (Interposing): Object to the 
question on the grounds it is leading, and ask coun- 
sel, if your Honor please, to ask the witness what 
that document is. 

The Court: All right, what is it, Mr. Witness? 

Mr. Smallpage: Wait a minute, may J—— 

The Court: All right, reform your question. 

Mr. Smallpage: I just gave the title. 

Q. (By Mr. Smallpage): Was that document 
delivered by you to me? 

Mr. Marcussen: Object to that on the ground it 
is a leading question. 

The Court: Objection sustained. 

Mr. Smallpage: A leading question to ask him 
if he gave it to me? 

The Court: That is right. 
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Mr. Smallpage: Do we take exceptions? 

The Court: Exception noted. The witness can 
be asked to describe that letter, or that document, 
what it is, and what he did with it, if he knows. 
This is direct examination, redirect examination. 

Q. (By Mr. Smallpage): Well, is that docu- 
ment in your handwriting ? 

A. The document is in my handwriting, yes, 
Sir. 

@. All right. What did you do with it? 

A. This was a document that was turned over 
to you at the [181] time that we were preparing to 
sell this partnership interest, half of it, to sell this 
partnership interest on January the Ist, 19438, and 
in my writing down here I have subscribed ‘‘the 
above is the interest of R. Goold on the above day, 
and are the assets of the partnership. All of the 
above is community property of R. Goold and 
Katharine Goold, his wife.’’ 

Q. I call your particular attention to the words, 
*‘estimated.’’ 

A. Opposite two of the accounts here I have 
written the words ‘‘estimated’’ because of the fact 
we weren’t able to determine the value at that time. 

Mr. Smallpage: We ask that this be admitted 
in evidence. 

The Witness: The books didn’t disclose that. 

The Court: Admitted. 

The Clerk: Exhibit 29. 

(The document referred to, heretofore 
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marked as Petitioner’s Exhibit No. 29 for 
identification, was received in evidence as Peti- 
tioner’s Exhibit No. 29.) 


Q. (By Mr. Smallpage): Now, during 1943, 
Mr. Goold, in the fall of 1943, did you receive a 
request from the War Department, Price Adjust- 
ment Board, for renegotiation, dated September 22, 
1943, demanding that you submit for renegotiation 
all contracts which you, either as an individual, or 
as a partnership of yourself [182] and your son, 
had with the government during the years 1941, 
42 and °43? 

A. We were called on by the government to sub- 
mit renegotiations during the year *43. The exact 
date I couldn’t recall. Some time, I believe, about 
the middle of the year. 

Q. All right, and did not that renegotiation con- 
tinue throughout the entire year of 1944 up to the 
fall? 

A. It was a long time in process. We prepared 
a complete report of all of the government opera- 
tions and submitted them for approval. It 1s my 
recollection it was something like a year before it 
came back. 

Q. Now, was that a reason, in addition to that 
given by you on cross-examination, why: 

Mr. Marcussen (Interposing): Object to the 
question on the grounds that it is leading. 

The Court: Objection sustained. 

Mr. Smallpage: All right. 
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Q. (By Mr. Smallpage): During the year 1944, 
what was the condition of the company with respect 
to moneys necessary to carry on its business? 

A. We were carrying on considerable work, and 
we were not taking any money out of the business 
because of the fact there was a lot of war work in 
progress, and a lot more to come along. At the 
time we had the Wold—the liability on the Wold 
job, [183] my borrowing capacity was about ex- 
hausted. The result was that we needed all the 
capital we could get to carry on operations with 
the pay rolls. 

Q. Did either one or both of these two factors, 
to-wit, the pendency-—— 

Mr. Marcussen (Interposing): Object to the 
question on the ground that it 1s leading. 

The Court: Let counsel get a little bit further 
along in the question. Go ahead. 

Mr. Smallpage: I will repeat the question. 

Q. (By Mr. Smallpage): Did either one of 
these two factors, the pendency of the renegotia- 
tion proceedings during the year 1943 and 44, and 
the shortage of money for operating capital in your 
business influence you in the question of requiring 
a payment upon this note from your son? 

A. Quite materially. We wanted to keep just as 
liquid as possible, and because of those factors we 
didn’t have a definite knowledge of the amount of 
money which was to be paid on the note, because 
of the percentage of profits. There were too many 
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your own operations and continue the arrangement 
you had made regardless of income tax conse- 
quences, if that is what you wanted to do? 

A. We expected to continue the operation, there 
was no [186] idea of cessation of the operation, we 
expected to continue the operation, but the account- 
ing of the operation was something, and is still 
something that was in the balance, as I understand. 

@. Regardless of the income tax outcome, you 
continued to have your son in partnership with you? 

A. It was my plan and still is my plan to have 
him in partnership. 

Q. And to continue on with your agreement, is 
that the idea, that he would pay for his interest? 

A. Not if this whole thing is set aside. 

Q. Why not? 

A. IEf the whole thing is set aside, we would have 
to start in all over again and work out a plan by 
which he can acquire an interest. 

Q. Did your counsel ever tell you that the dis- | 
position of your income tax liability for any of these — 
years would require that this transaction with your 
son be set aside? Did you ever receive advice to | 
that effect? 

A. I believe I did, yes. If I didn’t, I probably | 
figured it out myself, if the whole transaction was — 
set aside, that 

The Court: At any rate, that 1s your reason, © 
isn’t 1t? 

The Witness: Yes, sir. 
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The Court: All right. 

Q. (By Mr. Marcussen): [187] And it was Mr. 
Smallpage that advised you to that effect, is that 
correct? 

Mr. Smallpage: Just a minute! 

A. Advised me to the effect——? 

Q. (By Mr. Marcussen): That this would all 
have to be set aside? 

A. I couldn’t say definitely whether My. Small- 
page said that or not. 

@. Do you have any other attorney that advised 
you? 

Mr. Smallpage: Just a minute! To which we 
object. 

The Court: ‘The witness said either his attorney 
advised him, or he thought it up himself. That 
was his testimony. 

The Witness: Yes. 

Mr. Smallpage: J would like to have an explana- 
tion from counsel what he means by ‘‘all set aside.”’ 

Mr. Marcussen: I think I have identified it in 
the record. 

Q. (By Mr. Marcussen): I mean this trans- 
action that has been entered into between you and 
your son? 

The Court: I think the witness himself used 
the phrase ‘‘set aside.’’ Go ahead. 

The Witness: And the question is addressed to 
me now? 

Mr. Marcussen: No, no question. Just a moment. 

Q. (By Mr. Marcussen): [188] Do you recall 
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whether your attorney advised you that if this were 
held to be a partnership, rather, if the government 
would not recognize the partnership, that it would 
be to your advantage to undo this transaction if you 
could? Did he ever tell you that? 

A. I didn’t have to have anybody tell me because 
I had the figures in front of me, when the govern- 
ment sent in the request, the demand for revision 
of the income tax returns on the basis that I was 
to contribute, and take back the entire ownership, 
and contribute some sixteen or seventeen thousand 
dollars, and at the same time my son receiving 
notice that he was to be refunded some twenty-three 
or twenty-four thousand dollars because of the fact 
the partnership had been set aside. 

@. And was it your understanding that—— 

A. (Interposing): I think those letters are in 
our file. 

@. Was it your understanding that the govern- 
ment was actually attempting to set aside the part- 
nership and dissolve the partnership ? 

A. I don’t think there was any question of it, 
it was so set forth in the letter. I would believe 
that was the only basis on which they would reac- 
count the matter. 

Q. During the year 1945 was your credit with 
the bank still good? A. 1945? [189] 

Q. Yes. 

A. My credit has been good at the bank at all 
times as far as I know for any amount that the 
banks were able to loan. 


Comm. of Internal Revenue 195 


(Testimony of George Rollin Goold.) 

Q. And you have always been able to borrow 
substantial amounts, have you, from the bank? 

A. Unless I was overdrawn, unless, I mean, I 
was up to my borrowing limit. On several occa- 
sions—for your information about bank loans, on 
ohe occasion my banker, at that time the Stockton 
Hirst National Bank, had a loan limit of $50,000. 
At the time that this Goold and Downer operation 
was set up—this occurs to me now—I could borrow 
no more money from them, and J was taken by the 
hand and led down to the bank on the corner, and 
my banker recommended to the other bank (and I 
was not a customer), that they lend me an additional 
sum of money which was required to finance the 
Goold and Downer operations. 

Q. Your credit has always been good, and it is 
good now? 

A. As long as it has not been exhausted. 

Q. Itis good for substantial amounts at the bank 
right now? 

A. At the present time. 

@. How much could you go to the bank right 
now and borrow ? 

A. JI don’t know. I have never tried. 

Q@. What is the largest amount you tried to 
borrow ? 

Mr. Smallpage: Objected to as immaterial. 

The Court: What is the materiality, aside from 
the [190] testimony of the man that his credit has 
been good? 
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Mr. Marcussen: I will withdraw the question, 
if your Honor please. 

The Court: Yes. 

Q. (By Mr. Marcussen): Now, after the profits 
for all of these years from these operations were 
ascertained you knew they had been substantial, 
didn’t you, for 1948, ’44, ’45 and 746? 

A. The profits were substantial, yes, sir. 

Gy, Yes, Sir. A. From the operation. 

@. And that your son’s half would be substan- 
tial? 

A. I didn’t know whether the son had a half or 
not. 

Q. Well, if he did, why, the half would be sub- 
stantial, wouldn’t it? 

A. If it was a substantial earning, if he had half, 
it would be substantial, that is right, yes. 

Q. And you followed your attorney’s advice all 
along here in this original transaction and sale to 
your son, and I think you have testified here in sub- 
stance that you followed his advice all the way 
through. Did you ever depart from his advice in 
any particular on this transaction? 

A. For the moment I can’t recall any particular 
instance. 

. Yes. 

A. This attorney has been my attorney all dur- 
ing these [191] operations. 

Q. Yes. This note that your son gave you, in 
whose possession was that note? A. Mine. 
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@. All during these years? A. Yes. 

@. How come that your attorney and your ac- 
countant have been making endorsements on it? 
Didn’t they keep it in their office ? 

A. I don’t believe it was ever out of my office, 
except possibly for those purposes of endorsement 
that occurred, or something. 

@. And did you surrender it to them, or did 
they come and ask you for it? 

A. Ican’t answer that, I don’t know. 

Q. Now, did you ever consider the possibility 

A. (Interposing): I would like to answer that 
by saying that my papers have been taken out of 
my office by so many different people, accountants, 
the Tax Bureau and attorneys, that at the present 
moment I haven’t any idea where half of them are. 
As far as the note is concerned, I don’t believe that 
the note was ever out of my possession except for 
purposes of endorsement that were done by counsel. 

Q. Yes. After the profits were ascertained, did 
you ever give any consideration to permitting your 
son to pay this [192] by having him merely assign to 
you his share of the profits in the business? 

Mr. Smallpage: To which we object, unless coun- 
sel specifies the year. 

The Court: Well, is this omitted cross-examina- 
tion? This is the second set of cross-examination I 
have permitted you to 

Mr. Marcussen (Interposing): He has gone in- 
to the matter, the matter was gone into on redirect, 
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if your Honor please, as to why he didn’t make 
payments. 

The Court: Well, on matters that were covered 
by redirect that were at all new, I take it you can 
go into, but I didn’t know this was—— 

Mr. Marecussen (Interposing): Very well, I 
will withdraw the question, your Honor. 

No further questions. 

Mr. Smallpage: Thatis all, Mr. Goold. 

The Court: That is all. 

Mr. Smallpage: Just one question, Mr. Goold. 

May I have permission? I overlooked it entirely, 
your Honor. 

Redirect Examination 
By Mr. Smallpage: 

Q. In your opinion, assuming that your son was 
not a partner interested with you in the business 
but was purely a [193] salaried employee, during 
the year 1943 what do you consider his services were 
worth ? 

A. Well, for similar services, superintendents 
and managers are paid anywhere from ten to fifteen 
thousand dollars a year for operations of this mag- 
nitude. 

Mr. Smallpage: ‘That is all. 

The Court: Cross-examine? 

Mr. Marcussen: No further cross-examination. 

(Witness excused.) 

Mr. Smallpage: Thatis all. Petitioner rests. 

The Court: No further testimony ? 
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The Court: Call your first witness. 

Mr. Smallpage: Will Mr. Goold remain, or can 
he remain ? 

Mr. Marcussen: That is all right. 

If your Honor please, I would like to offer next 
in order as Respondent’s Exhibit next in order, the 
1942 Joint Income Tax Return of Everett R. and 
Elizabeth F. Goold. 

The Court: Admitted in evidence. 

The Clerk: Exhibit Y. 

(The Income Tax Return referred to was 
marked and received in evidence as Respond- 
ent’s Exhibit Y.) 


Mr. Marcussen: And is it stipulated that Everett 
R. is the father of the Petitioner, and Elizabeth is 
the mother? [194] 

Mr. Smallpage: No, that is the Petitioner and 
wite. 

Mr. Mareussen: Oh, I beg your pardon, that it 
is the Petitioner. Thank you for the correction. 


BRUCE McCUBBIN 


called as a witness for an on behalf of the Respond- 
ent, having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 
The Clerk: State your name and address. 
The Court: Your name is McCubbin, you are 
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an Internal Revenue Agent, is that correct, in the 
Stockton District? 

The Witness: Yes. 

The Court: Go ahead. 

Q. (By Mr. Marcussen): In the course of the 
exercise of your duties, did you have occasion to 
investigate the income tax liability of Mr. Rolly 
Goold? Aw iedid: 

Q. And in the course of that investigation, did 
you have talks with him about his liability from 


time to time? Ae, digchigh 
Q. And when did you first undertake this inves- 
tigation ? 


A. As I remember, the investigation of the vari- 
ous joint ventures in which he was interested in 
was commenced about [195] either January or 
February, 1945, very early in the year. 

Q. And is that the time that you began also to 
investigate Rolly Goold’s income tax hability for the 
year 1943? A. That is right. 

. And do you recall approximately when it was 
in the course of your investigation that you had a 
conference with, or a conversation with Mr. Rolly 
Goold? 

A. I had various conversations with Mr. Goold 
from the first day I commenced the investigation 
until the investigation was finally completed. 

Q. Did you have any conversation with him 
about the items on Exhibit 1, which is the Bill of 
Sale? 
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Mr. Smallpage: To which we object upon the 
ground that the question is leading. 

The Court: Ask him whether he had any con- 
versations. 

Q. (By Mr. Marcussen): Did you? 

The Court: Did you have any conversations? 

A. I did. 

Q. (By Mr. Marcussen): J hand you Exhibit 
1-A, and ask you whether those are the items you 
had a conversation with him about. 

Mr. Smallpage: To which we object upon the 
ground that is leading. 

The Court: Sustained. [196] 

Mr. Smallpage: And I ask that the document be 
taken from the witness’ inspection. 

Mr. Marcussen: I don’t see why he can’t see an 
exhibit that has been offered in evidence. I am 
merely identifying the conversation, that is all. 

The Court: Now, Mr. McCubbin, state whether 
or not you and Rolly Goold ever had a conversation 
with regard to the Exhibit which is before you. 

The Witness: We did. 

Mr. Marcussen: Yes. 

The Court: Now, what was that conversation? 

Mr. Smallpage: To which we object upon the 
ground the proper foundation has not been laid, 
the time, place, the people present. 

The Court: I will withdraw the question because 
it is improper for me to participate. 

Mr. Marecussen: I will restate the question. 
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Q. (By Mr. Marcussen): Will you state what 
conversation you had with him about those items, 
please ? 

Mr. Smallpage: To which we object upon the 
ground the proper foundation has not been laid, two 
grounds, first, the people present, time and place, 
and for the further ground that this question is 
obviously for the purpose of discrediting Mr. Rolly 
Goold. [197] 

The Court: Objection overruled. You may an- 
swer, Mr. McCubbin. 

A. As I remember, I asked Mr. Good how these 
items were arrived at, and how their values were 
determined. T’o my best recollection, he stated that 
at that time they were estimated, they were the 
closest figures obtainable at that time. 

Does that answer the question ? 

Q. (By My. Marcussen): Did you have any 
conversation with Mr. Goold at all about the note 
that his son had given him to pay for those items? 

A. I did. 

Q. What conversation did you have with him 
about that? 
Mr. Smallpage: May it be understood that my 
objection as to the time, place and people present is 

interposed to that question ? 

The Court: The same ruling. Go ahead. 

A. I asked Mr. Goold if his son had ever made 
any payments on account of this note. He stated, 
‘“no,’’ he had not, he didn’t expect him to make any 
payments on the note. 
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Mr. Mareussen: Will you speak up a little bit? 

The Witness: I asked Mr. Goold if his son had 
ever made any payments on this note, Mr. Goold 
stated, ‘‘no,’’ he had not, that he didn’t expect his 
son to make any direct payments because the note 
provided for payments of 25 per cent of the [198] 
anticipated profits in these various joint ventures 
which would be applied against the note. 

Mr. Smallpage: Would you give me your Re- 
porter’s notation where that answer came, please ? 

The Reporter: Page 50. 

Q. (By Mr. Marcussen): Did he say anything 
else? 

A. I asked him—I don’t remember exactly the 
questions that I asked him, but I do know that Mr. 
Goold 

Mr. Smallpage (Interposing): Just a minute! 
To which we object upon the statement of the wit- 
ness that he doesn’t remember the questions, that 
he—— 

The Court (Interposing): Objection overruled. 

State what you know, Mr. McCubbin. 

The Witness: I do know that—— 

Mr. Smallpage (Interposing): May I take an 
| exception to that, please? 

The Court: Exception noted. 

The Witness: I do know that Mr. Goold made 
the same statement to me that he has made here, 
that he couldn’t rely on all the figures, and the 
records were there, he let the records speak for 
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themselves, and he hesitated to answer a direct 
question in a definite manner for the reason that he 
was not familiar with income tax law and procedure, 
and he might get himself in a trap as far as his tax 
liability was concerned. [199] 

The Court: With regard to the last part of that 
answer, how is it material, Mr. Marcussen ? 

Myr. Mareussen: The materiality, if your Honor 
please, is that it shows that the Petitioner is relying 
completely on counsel, it shows a knowledge on his 
part, that something is attempted to be done here, 
and he doesn’t want to be led into any traps. Now, 
I think a statement of that kind is exceedingly 
material. 

The Court: Go ahead. Any other questions? 

@. (By Mr. Marcussen): Now, did he say any- 
thing further about payments on the note, that you 
ean recall? 

A. JI don’t remember any further statements 
made by him, or any other questions asked by me 
in regard to this matter. 

Mr. Smallpage: May I see the report, please? 

Mr. Marcussen: No, I am not going to put it all 
in. 

Mr. Smallpage: Well, you will put—— 

Mr. Marcussen: Well, let’s not argue about it. 
Will you please read it? 

Mr. Smallpage (Examining document). 

Mr. Marcussen: Excuse me, your Honor, for 
raising my voice. 
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Q. (By Mr. Marecussen): Now, I call your 
attention here to two paragraphs in this report, 
which is a report of a technical advisor, the [200] 
paragraphs being on pages 6 and 7, and ask you 
just to read that over, this first paragraph. 

The Court: Is this shown to the witness to re- 
fresh his memory ? 

Mr. Marcussen: Yes, your Honor. 

Mr. Smallpage: And it is being shown to 
impeach his own witness. 

The Court: Go ahead, Mr. MeCubbin. 

Mr. Marcussen: Just read it, don’t read it out 
loud, just read it, this first part of the first para- 
graph on page 6. 

@. (By Mr. Marcussen): Now, does that re- 
fresh your recollection about anything that Mr. 
Goold told you about the prospects of payment on 

that note? 

_ Mr. Smallpage: To which we except. 

The Court: All right, state your objection. 

Mr. Smallpage: To which we object upon the 

| ground that the document shown to the witness is a 
typewritten document, it doesn’t purport to be 

signed by the witness, is an obvious attempt to 

impeach the witness without the proper foundation 
| being laid. 

The Court: Objection overruled. 

This document was given to you, Mr. McCubbin, 
for the purpose of refreshing your recollection. 
You are asked now to testify not to what this docu- 
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ment says, but upon the recollection [201] that you 
have yourself independently of this document, 
which it refreshes in your mind, if 1t does. 

Mr. Marcussen: That is correct. 

The Court: Now, do you have such a recollec- 
tion refreshed by this document? 

Mr. Smallpage: May I examine the document, 
your Honor, to ascertain whether or not this witness 
signed that document, or prepared it, or was it 
prepared by somebody else? 

Mr. Marcussen: I will identify the document 
further, if you wish. 

The Court: Counsel can examine it, yes, I should 
think. , 

Mr. Smallpage: In other words, if I understand 
the law correctly—if not your Honor will correct 
me—lI believe that a witness can only look at such 
document as he himself prepared for the purpose 
of refreshing his recollection, or one that was pre- 
pared under his direction. I asked counsel to let 
me look at the rest of the report 

Mr. Marcussen (Interposing): I will withdraw 
the question at this time, if your Honor please. 

- The Court: The question is withdrawn. 

Mr. Mareussen: And ask leave to terminate the 
examination of the witness at this time, and to put 
on another witness that will identify this document. | 

The Court: Well, do you want to continue with 
the [202] direct examination of this witness on | 
other matters? 
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Mr. Marcussen: No, your Honor. 
The Court: Are you through with him? 
Mr. Marcussen: I am through with him. 
The Court: Cross-examine. 
Mr. Smallpage: No questions. 
Mr. Mareussen: All right. Step down. 
The Court: That is all, Mr. McCubbin. 

(Witness excused.) 


Mr. Marecussen: Mr. Wilker. 
Whereupon, 


WILLIAM G. WILKER 


called as a witness for and on behalf of the Respond- 
ent, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

The Clerk: State your name and address. 
The Witness: Wilham G. Wilker. 
— QQ. CBy Mr. Marcussen): What is your occu- 
| pation, Mr. Wilker? 
A. Conferee of the Technical Staff. 
Q. Of the Bureau of Internal Revenue? 
A. Of the Bureau of Internal Revenue. 
| Q. And will you state briefly what are your 

duties as a Conferee on the Technical Staff? 
| <A. We invite taxpayers to conferences for the 
purpose of [203] discussing the matters in the ease, 
and arranging a settlement, if possible. 

Q. Do you also prepare reports in the course of 
your duties? 
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A. Yes, as a consequence we prepare a report 
of what we have done. 

@. Yes. Do you recall preparing a report in 
connection with the liability of the Petitioners in 
this case for the year 1943? A. Ido. 

Q. I hand you this file in which is contained 

Mr. Smallpage (Interposing): ‘To which we ob- 
ject upon the grounds of immateriality. If counsel 
desires to introduce it through the witness, that is 
proper, but a report cannot be introduced in evi- 


dence as such. 

Mr. Marecussen: I am not offering this in evi- 
dence, I don’t propose to. 

The Court: Well, I am at a loss to know what 
the question is leading to, then, Mr. Marcussen, the 
identification of a document which is not to be 
introduced in evidence. 

Mr. Mareussen: Jf your Honor please, this is 
the same document which I handed to the preceding 
witness, and the document is a document which was 
made by Mr. Wilker. This document contains a 
quotation from a document prepared by Mr. Mc- 
Cubbin, and I am simply going to identify it by this 
witness, [204] that quotation, and then J am going 
to take it to Mr. MeCubbin and ask him whether he 
recognizes it, have it further identified, and then | 
present it to Mr. McCubbin and ask him whether it 
refreshes his recollection about a conversation he 
had, not with the taxpayer, but with the taxpayer’s © 
father, Mr. Rolly Goold. 
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The Court: Well, you are proving by this wit- 
ness, then, that a quotation in the document is a 
quotation from some matter prepared by Mr. Mc- 
Cubbin himself? 

Mr. Mareussen: Yes. 

The Court: I see. All right, proceed. 

Mr. Smallpage: To which we object upon the 
ground that that calls for a conclusion of the wit- 
ness, and the original document is the document 
that should be produced. The petitioner here is 
placed in a most disadvantageous position when a 
government witness is permitted to say, who did 
not have the talk with the taxpayer, that a docn- 
ment which he holds in his hands is a copy of 
another document. Until they can show the loss of 
that other document they are not entitled to show 
a copy of it, that is fundamental law. 

The Court: Objection overruled. 

Mr. Marcussen: Very well. 

The Court: You may answer, Mr. Wilker. 

Mr. Smallpage: Exception, please. 

The Court: Exception noted. 

Mr. Smallpage: And in order that my objection 
might [205] be made specific, it is because the 
proper foundation has not been laid in that it has 
not been shown that the document from which the 
alleged quotation was taken is missing and cannot 
be produced for examination. 

The Court: Go ahead. 

Q. (By Mr. Marcussen): Now I eall your at- 
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tention to one of the documents contained in this 
file, and ask you whether the one referred to is a 
report prepared by you in connection with the 
liability of this taxpayer for the year 1943? 

A. (Examining document): It is. 

Q. Is that your signature appearing on page 16 
of the report? A. Yes, sir. 

Mr. Smallpage: ‘Io which we object upon the 
ground it is immaterial, what his report is concern- 
ing the hability of this taxpayer. 

The Court: Overruled. 

Mr. Smallpage: It is understood, I also assume, 
that in a conference held with the representative of 
the government, that the statements made there 
which involve compromises and cross questions are 
certainly not to be used against the witness, unless 
he himself had a transcription in shorthand, or it 
was by some other recognized means taken down. 

The Court: Go ahead. [206] 

Mr. Marcussen: Now, if your Honor please 
The Court (Interposing): Let’s get the point of 
this. | 

Mr. Marcussen: I must make a statement to 
clarify the record at this point, if your Honor will 
indulge me. 

The Court: I don’t think the record needs clari- 
fication, because I think the record is clear. The 
purpose of this is merely to identify as a copy, 
from something that Mr. McCubbin wrote, two para- 
graphs in this document which is before this witness. 
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Mr. Marcussen: Yes. I also wish the record 
to show, your Honor, that this is not a statement 
made by the taxpayer in any attempt to compromise 
his liability at all. 

The Court: All right, go ahead. As I said be- 
fore, the record doesn’t need it because 

Mr. Smallpage (Interposing): Well then, the 
objection is it is hearsay. 

The Court: Go ahead. 

Q. (By Mr. Marcussen): I call your attention 
to page 6 of this document, and I call your atten- 
tion to the paragraph beginning slightly below the 
middle of the page, which reads 

Mr. Smallpage (Interposing): Just a minute. 
Let him read it himself. 

Q. (By Mr. Marcussen): [207] I will ask you 
to read it. A. ‘‘The above mentioned : 

Q. (Interposing): No. 

The Court: No. 

at Revenue Agent’s report 

Q. (By Mr. Marcussen) (Interposing): Just 
read it silently, Mr. Wilker. 

A. Oh, excuse me. I am sorry, I am sorry. 

Q. Have you read it? A. Yes. 

Mr. Marcussen: Do you want to see it, counsel? 

Mr. Smallpage: Yes, certainly, I want to see 
the whole document. 

Q. (By Mr. Marcussen): I ask you to state—— 

Mr. Smallpage (Interposing): Just a minute! 
Let me read the whole document. 
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Mr. Marcussen: No, the document is not in evi- 
dence. The document consists of sixteen pages. It 
is a confidential document. JI am merely establish- 
ing a quotation from a particular page, your Honor. 

Mr. Smallpage: It would seem to me, your 
Honor, that if any portion of this document can 
be shown to the witness it should be shown to the 
counsel for the Petitioner. 

The Court: Go ahead. The only purpose of this, 
as [208] I see it, is to get two paragraphs identi- 
fied as from a letter, or a statement, or a document 
prepared by Mr. McCubbin. That is the only rele- 
vaney of this at all. 

Mr. Smallpage: Alleged to have been prepared. 

The Court: Well, that is all right, alleged to 
have been. I don’t know. Let the witness testify. 
The rest of the document is irrelevant and imma- 
terial, we are not interested in it. 

I don’t take it that counsel for the government 
is interested in it. 

Mr. Marcussen: That is right. 

The Court: The rest of the document would be 
totally irrelevant and immaterial, because, as you 
pointed out, the proceedings before the Conferee, 
before any settlement proceedings, are as though 
they were nothing in the proceeding here. We are 
not interested in any statements made or in any 
action taken by way of settlement. 

Mr. Smallpage: All right. Then is this not fair, 
your Honor, that before they produce a copy made 
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by a third person, why don’t they produce the report 
itself? It must be in the files of the government. 
I don’t think that is an unfair request. Why don’t 
they produce Mr. MceCubbin’s own report? I have 
no objection to that. 

The Court: Let’s go ahead. The point of argu- 
ment here is with regard to this witness’ examina- 
tion as to those [209] paragraphs. 

Now proceed, Mr. Marcussen. 

Q. (By Mr. Marcussen): Now I would like to 
ask you, Mr. Wilker, about these two paragraphs 
which are in quotation marks, and ask you where 
you got those two paragraphs that are quoted on 
pages 6 and 7 of this report. 

A. From a report by the Revenue Agent. 

Q. And who was the Revenue Agent? 

A. Mr. McCubbin. 

Q. Yes. And at the time that you inserted these 
two paragraphs from that Revenue Agent’s report 
in this report, did you have the Revenue Agent’s 
report before you? A. I did. 

Q. And it was taken from that? A. Yes. 

Q. Do you know where that report is now? 

A. No. 

Mr. Marcussen: That is all that I have to ask 
of this witness. 

The Court: That is all, unless there is cross ex- 
amination. 

Mr. Smallpage: Yes, I would like to know what 
became—— 
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The Court (Interposing): All right. 


Cross-Examination 
By Mr. Smallpage: 

Q. Mr. Witness, how voluminous was that report 
of Mr. MceCubbin’s from which he took this extract? 

A. Oh, I don’t recall. 

Q. Well, was it four pages or ten pages? 

A. Oh, more likely ten, but I am not certain. 

@. It was a bound volume, or a bound report, 
was it not? 

A. Well, no, not bound, that is, it was a sheaf 
of papers fastened together, I presume, with a staple 
or fastener. , 

Q. It is a part of the government records, in so 
far as this transaction is concerned ? 

A. It was when I had it. 

Q. And you treated it as such, did you not? 

A. Oh, yes. 

Q. Now, what did you do with it? 

A. I associated it with the file when I trans- 
mitted the file to my superiors. 

Q. That is to say, it was filed with this docu- 
ment of which this is alleged to be a copy, is that 
right? A. Pardon me? 

Q. It was filed with, or associated with you— 
by the way, what do you mean by the word ‘‘asso- 
ciated’? by you? 

A. Put into the files, placed with the docket, 
or with the folder that I had for the ease. 

Q. And was it stapled at the time? [211] 
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A. No. 

Q. But it was at least put in there in the same 
way your report was? 

A. Well, it was kept separate, my report was, 
upon the Petitioner, the partnership report was a 
separate document, kept separate from that file, 
that is, it was not bound in a jacket like this. 

Q. All right, but you put it in the jacket when 
you returned it? A. Oh, yes; oh, yes. 

Q. To whom did you return it? 

_ A. It went to my superior. 

@. Who is that? 

A. Mr. Lowder and Mr. Harlacher, from there 
it would go to the file clerks. 

Q. Have you made any search to ascertain 
whether or not that document is not in the files at 


the present time? A. No. 
- @. Has anyone ever requested of you that you 
make a search to ascertain ? A. No. 


Q. Now, in the preparation of your report, did 
you dictate that particular paragraph, or did you 
give Mr. McCubbin’s alleged report to a stenog- 
rapher and tell her to make a transcription? [212] 

A. I told her to make a transcription and 
checked it. 

Q. And is that the only portion of his report 
that is included? 

Mr. Marcussen: Object to that, it has no ma- 
teriality, if your Honor please. 
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Q. (By Mr. Smallpage): That is included in 
this document? A. Asa quotation? 

Mr. Marecussen: Objection on the ground it is 
immaterial, your Honor, and going to take time. 

The Witness: It is the only part I see quoted. 

The Court: All right, any other questions. 

Mr. Smallpage: That is all. 

The Court: That is all. 

Mr. Marcussen: Now, just a moment, Mr. 
Wilker. 

Redirect Examination 
By Mr. Marcussen: 

Q. You testified that the Revenue Agent’s re- 
port was returned to the file. Is that the same as 
this file that is involved in this proceeding ? 

A. When I said to the files, I meant to our file 
room in our office room. From there I can imagine 
that it was returned to the Revenue Agent’s office. 

Q. I see. 

And I think you testified that that was a report 
of [213] the partnership, the analysis of the part- 
nership income? 

A. Yes, yes, this was on the partnership. 

Q. Well, in the ordinary course of Bureau pro- 
cedure, would that document be placed in this file, 
or would it be returned to the partnership file? 

A. It was returned to the partnership file. 

Q. Yes. And do you recall whether I asked you 
to look for that in this file? Have you made a 
search? 
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A. Yes, I have looked in this file. 
Q. And did you find it? A. No. 
Mr. Marcussen: ‘That is all. 
The Court: That is all, sir. 
Mr. Smallpage: Just one minute. 


Recross-Examination 
By Mr. Smallpage: 

Q. Mr. Witness, at the time that Mr. Scott and 
Mr. Goold and his son and myself were in your 
office, did you at that time have Mr. McCubbin’s 
report before you? 

Mr. Mareussen: Object to it on the grounds it is 
immaterial. We are not concerned about any con- 
ferences that took place. 

the Court: I don’t think it is material. 

Mr. Marcussen: In the Technical Staff, that is 
the whole point. [214] 

The Court: I will sustain the objection. 

Q. (By Mr. Smallpage): Did you at the time 
that we had that conference make any statement to 
us Individually or collectively that Mr. Goold had 
made any statement to Mr. McCubbin with respect 
to the terms under which he had sold this property 
to his son? 

Mr. Marcussen: Objection on the grounds that 
it is not proper cross-examination, not within the 
scope of the direct. 

The Court: I will sustain the objection. 

Mr. Smallpage: That is all. 


218 H.R. Goold vs. 


The Court: That is all, sir. 
(Witness excused. ) 


Mr. Marcussen: Reeall Mr. MeCubbin, please. 
Whereupon, 


BRUCE McCUBBIN, 


recalled as a witness for and on behalf of the Re- 
spondent, having been previously sworn, was ex- 
amined and testified further as follows: 


Direct Examination 
By Mr. Marcussen: 

Q. Now, Mr. McCubbin, I want to call your at- 
tention to page 6 of this report which has been 
identified by the preceding witness, and I call your 
attention to the second last paragraph on the page 
which appears in quotation marks, and 1s the first 
of the two paragraphs which the preceding witness 
identified, and I ask you 

The Court: (Interposing) You might just ask 
him whether that refreshes his recollection or not. 

Q. (By Mr. Marcussen): Yes, whether that re- 
freshes your recollection as to any conversation that 
you had with Rolly Goold as to the subject of mak- 
ing payments on the note? 

Mr. Smallpage: Just a minute, if your Honor 
please. 

The Court: All right. 

Mr. Smallpage: That document should never 
have been shown to this witness until I have had an 
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opportunity to object to it. It is an attempt to im- 
peach his own witness without the proper founda- 
tion being laid. The phraseology contained in those 
two paragraphs is at distinct variance with what the 
witness testified to on direct examination. Now, it 
is most assuredly unfair to this witness to be pre- 
sented with a document which he himself does not 
know is a quotation from a report which was made 
by him, and in view of the fact that the government 
has shown no attempt, no effort whatsoever to go 
over to their file room and get the other document 
which certainly must be in existence, the original 
report from which that document that extract was 
taken is in existence, it is right here. We have pro- 
duced for the government some, I think, 50 exhibits. 
We only had three or four. They required and 
asked us repeatedly up to Saturday to produce dif- 
ferent exhibits. Now, certainly [216] they have had 
the opportunity to go over there and bring that 
partnership report here, and if they wanted to re- 
fresh Mr. MceCubbin’s mind, they could have had it 
here to do so, and to rely upon an alleged copy made 
by a stenographer who was told to copy a paragraph 
is most unfair to the witness, and does not constitute 
the proper foundation for an impeachment of their 
own witness. That is exactly what this is. 

The Court: Objection overruled. 

Does this refresh your recollection ? 

The Witness: It does. 
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Q. (By Mr. Marcussen): Now, can you testify 
after your recollection is refreshed as to what Mr. 
Rolly Goold did tell you about payments on the 
note? 

Mr. Smallpage: Just a minute! To which we 
object upon the ground that the question has been 
asked and answered in direct conversation. 

The Court: Overruled. 

A. Well, he stated he had received 

The Court: (Interposing) Now you are testi- 
fying from your own recollection ? 

Mr. Smallpage: Listen, let’s remove the docu- 
ment from the witness’ 

The Court: (Interposing) You are not testi- 
fying from any document, it is just what you re- 
member now from your own [217] recollection of it. 

Mr. Smallpage: Let’s put it up here. 

Mr. Mareussen: Let’s leave it here. I have cov- 
ered the page. 

The Witness: As I remember, Mr. Goold stated 
that he had received no payments on the note, and 
he didn’t expect to receive any direct payments on 
the note. As I recollect, Mr. Goold stated that he 
at that time had received no payments on the note, 
and did not expect to receive any payments on the 
note. 

Q. (By Mr. Marcussen): Now, is there any 
doubt about it in your mind at all, as to whether 
he made that statement to you? 

A. No, there never was. 
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Mr. Mareussen: That is all. 

Mr. Smallpage: Will you please refer back to 
the witness’ testimony that he gave on direct ex- 
amination, wherein he stated that Mr. Goold did 
not expect his son to make payments on the note, 
but his money on the note was to come out of his 
son’s share of the profits of the business? Please 
refer to that testimony that the witness gave. 

The Court: Was that the part that you asked 
the Reporter to make a notation on? 

Mr. Smallpage: It is right about in there, if 
your Honor recalls that testimony. 

The Court: Well, the testimony will appear 
when the [218] transcript is made up. You may 
cross-examine the witness on the assumption that 
he did make the statement. 

Mr. Smallpage: Thank you. I did not want to 
make cross-examination on an erroneous assumption 
of fact. 

The Court: All right. 

Mr. Marcussen: Now, will it be understood that 
- you will state to the witness what you understood 
his statement was? 

Mr. Smallpage: Please refer back to your notes, 
/ page 50. 

The Court: I don’t know if the Reporter can 
find it. Do you think you can? 

(The testimony referred to was read by the 
Reporter, as follows:) 
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‘‘Answer: I asked Mr. Goold if his son had 
ever made any payments on account of this 
note. He stated, ‘no,’ he had not, he did not 
expect him to make any payments on the note.’’ 

The Court: All right, that is enough. Your as- 
sumption is correct. 
Mr. Smallpage: I thought it was. 


Cross-Examination 
By Mr. Smallpage: 

Q. Now, that is a fact what he said, isn’t it, Mr. 
McCubbin, your testimony is true and correct as 
given in your [219] direct examination and as re- 
ported by this young lady? 

A. That is correct, but I still believe that both 
of my statements 

Q. (Interposing) Just a minute! 

The Court: Not what you believe, what he said. 
Now, you said once that he said he didn’t expect any 
direct payments because he was going to get pay- 
ment out of the profits. 

The Witness: That is right. 

The Court: All right, it is not what you believe, 
it is what he said. 

The Witness: All right. 

Q. (By Mr. Smallpage): Now, Mr. MeCubbin, 
in your report you never made any contention that 
this transaction between Goold and his son was a 
gift. and not a purchase, did you? 

Mr. Marcussen: Object to that on the grounds 
it is improper cross-examination. 
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The Court: Sustained. 

Mr. Smallpage: All right, I call for the report. 

The Court: All right, it does not make any dif- 
ference what Mr. MecCubbin contended with regard 
to it, we are interested in what the facts are. 

Mr. Smallpage: That is right. All right. 

The Court: Yes, it is irrelevant. 

Mr. Smallpage: The point I want to make is 
this: [220] That is if he had received any evidence 
to the effect that this was a gift and not a purchase 
transaction, he should have so reported it in his 
return, which he did not, and I submit it is a matter 
of fact that he made no such return. I am not 
privileged, as I understand the law, to examine these 
Internal Revenue Agents’ reports. That is correct, 

is it not, your Honor? [221] 


* % % 


Mr. Smallpage: May the record show, in re- 
_ sponse to the petition of the Respondent, Petitioner 
_ had ready here for examination as their witnesses, 
_ Mr. Snell, CPA, Accountant for the Petitioner, who 
| prepared some of these exhibits, and also Mrs. 
| Katharine Goold, the mother of the petitioner. [225] 


* * % 
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CERTIFICATE 


I, Victor S. Merseh, Clerk of The Tax Court of 
the United States do hereby certify that the fore- 
going documents, 1 to 17 inclusive, constitute and 
are all of the original papers and proceedings on 
file in my office as called for by the ‘‘Praecipe for 
Record”? in the proceeding before The Tax Court 
of the United States entitled ‘‘E. R. Goold, Peti- 
tioner, v. Commissioner of Internal Revenue, Re- 
spondent,’’ Docket No. 15072 and in which the pe- 
titioner in the T'ax Court proceeding has initiated 
an appeal as above numbered and entitled, together 
with a true copy of the docket entries in said Tax 
Court proceeding, as the same appear in the official 
docket book in my office. 


In testimony whereof, I hereunto set my hand 
and affix the seal of The Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 7th day of July, 1949. 

[Seal] VICTOR 8S. MERSCH, 

Clerk, The Tax Court 
of the United States. 
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[Endorsed]: No. 12296. United States Court 
of Appeals for the Ninth Circuit. E. R. Goold, 
Petitioner, vs. Commissioner of Internal Revenue, 
Respondent. Transcript of the Record. Upon Pe- 
tition to Review a Decision of The Tax Court of 
the United States. 


Filed July 21, 1949. 
/8/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 


In the United States Court of Appeals 
for the Ninth Circuit 


No. 12296 


EK. R. GOOLD, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


STATEMENT OF POINTS AND 
DESIGNATION OF RECORD 


Now Comes the petitioner, HE. R. Goold, by his 
attorney as undersigned, and states that the points 
-on which he intends to rely as to the relief sought 
in this proceeding for review of a decision of The 
| Tax Court of the United States are, with reference 
to the petition for review hereinbefore filed with 
_ the said Tax Court, all of the assignments of error 
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numbered 1 to 4, inclusive, as set forth in section 
IV of the said petition for review, and the same are 
so adopted. 

The said petitioner designates as material to the 
consideration of the review subject of this proceed- 
ing all those parts of the record described in the 
petitioner’s Praecipe for Record under items 1 to 
7, inclusive, of that document, this statement of 
points and. designation of record, and exhibits 1-A, 
2-B, 3-C, and 28 filed in the proceeding before The 
Tax Court of the United States at the hearing 
thereon March 28 and 29, 1948, all of which items 
and exhibits are properly to be included in the 


record to be printed in this proceeding. The peti- | 


tioner also designates as material to the considera- 
tion of this review as part of the record to be 
printed, as stated above, the following described 
portions of stenographic transcript of the proceed- 


ings of the Division of The Tax Court of the United | 


States held and had in this cause at San Francisco, © 


California, on March 28 and 29, 1948, to-wit: 
(1) The last four (4) lines of page 30; 
(2) Beginning with line 17 on page 32, reading, 


‘“‘By Mr. Smallpage’’: to and including line 22 on | 


page 47, reading, ‘‘A. There was not anything dis- 
cussed on that.’’; 
(3) Beginning with line 10 on page 48, reading, 


‘*Hlizabeth Goold’’ to and including the last line on | 


page 49; 

(4) Beginning with line 10 on page 50, reading 
‘*Cross-Examination’’ to and including line 22 on 
page 51, reading, ‘‘A. He always has.”’; 
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(5) Lines 17 and 18 on page 56, reading ‘‘ Cross- 
Examination by Mr. Marcussen:”’; 

(6) Beginning with line 20 on page 58, reading, 
““Q. All right. Now I want to take you back to the 
first ...’’ to and including line 20 on page 66, read- 
ing, ‘‘Mr. Marcussen: No, I am not.’’; 

(7) Beginning with line 1 on page 72 to and 
including line 16 on page 119, reading, ‘‘A. I don’t 
know.’’; 

(8) Beginning with line 19 on page 121, reading, 
“*C. EH. Kennedy” to and including line 24 on page 
121, reading, ‘‘ Direct Examination.”’; 

(9) Beginning with line 7 on page 124, reading, 
‘“By Mr. Smallpage:’’ to and including line 14 on 
page 125, reading, ‘‘in the partnership.’’; 

(10) Beginning with line 22 on page 129, read- 
ing, ‘‘George Rollin Goold’’ to and including line 
3 on page 195, reading, ‘‘Petitioner. Thank you 
for the correction.”’’; 

(11) Beginning with line 6 on page 195, reading, 
‘Bruce McCubbin’’ to and including line 7 on page 
221, reading, “‘The Court: Yes, the objection is sus- 
tained.’’; 

(12) Beginning with line 14 on page 225, read- 
ing, ‘‘Mr. Smallpage: May the record show, in re- 
Sponse to...’’ to and including line 18 on page 225, 
reading, ‘‘Mrs. Katharine Goold, the mother of the 
petitioner.”’ 


Dated: July 29, 1949. 
/s/ LAFAYETTE J. SMALLPAGE, 


Attorney for the Petitioner. 
[Endorsed]: Filed July 30, 1949. 


